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4 of s the following 

: That the defendant No. 1 on the 2nd January 150» 

тонган] and wolwter: lease of the property in өші 
Ba 






to and remained in possession of 
Мау 1901 Baidyanath let out 
Mn жанған wokarar right. on хеке. 
and pot him ін робо 












dant No. 1, who alone defended the suit, pleaded 
the Іване to Prabhabati was not a ral tran 


pleaded 
the property was 
^ Mi and that her mother was 


found the howe to L 
¢ the property was Prabha. 
marriage to which the mother was 
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tative text-books on 

Y the interest іш 

Mant in favour of Nie 

which the rules laid down in the 

have any possible nppliention. 
‘fo this contention. 





at the tûne when 
ріһее, wo ағ» not 


fi Law are so inelastic ax 





ю ved amid applied 
them, beeatwe in any case, the 
ge fp hok а preliminagy enquiry as to 
was first і down and ab. то what 
Were recognized at that times Ла 
Was not recogeized a» pro- 
inti could have acquired 
M he ве 














We ате further of 

Mridhaw—secorting 
1; paras 18 and 19 of whic 

int PT, her peeutior property whieh 








‚Жа. s bnc ity by means Г 


м, 





vel ын» fhe 





the property, although: 

tile father was eompetent to 

the first question raised 

Ecc in the paoperty transferred ta Prava- 
‘the deed of the 2nd January 1595, constituted her 
рая und falls within the class known ne ойма ези. 


7 the моні question raised before us, namely, 
the hasbond or the mother was tbe preferential heir to 
im suit upon the death of Pravabati, the answer 
‘upon the interpretation of certain passages, in the 
Bat before we refer to these passages, it ік Чай 
б он! that for the of inheritance Jimutavahana 
property intd two broad'elasses, namely, вала 
given to а female at a time other than that of 
ге an yan or property given to в female at the. time 
‚ ‘The rules laid down for these two classes which 
Шу exclusive are subject to modifications in the case 
!& property. and (д) pitridatfa or property given 
» for whioh special rules are laid. down, It is clear 
av. мез. 2 and 3 that general rales are fret laid 
or nyantite stridhan and then follow special rules f 
м. "Chix ix quite clear from the, Dayabhag: 
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Шам іп Chap. ТУ, е. 2, yams. 12 and 16. 
^ We refer to see. 2, ей deals with » 
Га ehihlless woman, we find it laid down іш para 

Property goes first to the whole brothers ; if there Ь 
pe if she be dead, fo the father; but on failure 


it deyolves on tho озат. Thus. 
h hae ме бег Ei fo ес by her 





ls woman. 


са discussion uj 





OM— 
Ws | 


T question of 4. right of ini she kind of 
жайа ot болору, іші v Men P 








pacagrapha nf ee. 5, Chap, IV ofi 
oul that the poopontion Wit Әлен in pars. 41 
the final resa -4 the various etal tony еее іт 
Bi Paragraphs comentar: from poregeaph 10, «Меһ makes 
the brothers preferential bez to the bu: төрені of west 
received by а woman after ненага (со the family of the 
father of her mother or of ber лане) 11-44 the ару Шаһ 
le pars. #9 to all the three Mintle of гый! r voee t lone in th 
Май ө Yagparalks cited jn pares 10 de hevond of dispute. 
gree with the Hine of eom 
algo ені. earth 
of the commentators on the Dayabhaw вашы 
Magbhadra and Sckrishns, who скры 
тамай in pam. 29 б а summary of tle раста enis 
inion. [Bee the йн vf the Dayabhaga with з commentanes 














he мере of the rut 








mean Coomar Tagore in 1908, рр 178, 1742 
We may it out that the кошейин ай о dis 
жы Шай вартае By the text of Манас (Chai 


xí 
IK, 196-192) glfed in ihe о аса, Chap. ТУ, ye ^ 
41, ley the пем об Yegnerxllos (Cip, Il, AI і, 
іу plication 19 the «ате pasce by tho text of - 
quoted im the Dayabhere Chap ІУ, .. қ 
by Ме text өй Eke а. blog, сі 
TV, же 5, pan. 77. These teat des st in 
жут! сы, the husband or ibe 
Juference  \reviatitle thal in oi r 
е bros «ейік fret Bi is ud, owes 
Warned. vakil for the respondent thar ‘he i 
абш be pot завей t5 the Б н and 
(ме of ыны. to th: ay еі. E 
applies со!» to the ерен of « 








P Tum we 


Э Ше woman’ husband, brother, mother and 
were married acconlinz to any one of the five forme 







are Му}! Asura, Же. оп her mother, 

da alo pde to the mimmary given by Srikrishna 

‘end of his commentary Chap. IV, sec. 3 of the Daya- 

where the same view ін enunciated, Thi» opinion of , 

Г з thougl apparent? founded upon the first 

af the text of Маш quoted іп the Dayabhaga, 

TV, ми, 2, раға. 16, ік directly contrary to that of 

tavuhans ая expounded in Chap. IV, eeetion 8, paras 12 
of the Doyablinzn, which i to thie effect — 

12. That ie confirmed) һу Vridl 
FP аш Та» been given by yas 

lay to her brother, if. she dies without issue. 

that the brother's right of suceeesion ix founded 

lenving по issue (which ir the caret Equally «Га 











кый аг her father," which is quoted by 
im the Dayabhage, Chap. IV, кес. 2, раға 

Ву him as enumerating thy Boies, avd not a» iwilicat- 

ре олег in which they are entitlet to suce. ТІ» 
ore, ultimately ву и» Shae оңой tet 








к, 
тее ін preference to the another. Ta вадой of this разнае, 
ference іе quide to the жуа арау Chap. 1V, ме, 2, уш» 16, 
asd келе Эшик}, Фар. 21, жәе. 8, parm 0. 
1n the үзеге. relied. upon, Jimntavniana 


„ E өзбек the fest of Mana (Chap: 1Х--198), maniely, © che 
} wealth ofa woman whiel hs Һеш jn абу maunef iva to 









жамі then eommenty on it as follows — 
— the: “fice by her father’, the moaning must be tiral 
| which wae viven to her hy ber байыт, even at any otha 
інін besides What of көрік», shall belong exelasvely to her 
Фе Ыг, ahd the term "Beshunini iy merely illustrative, Ihdicki- 
jug bai а darles of the same tribe with the iver inen 
NG doubt thie ме ан Bathory for ore eem 
that ай өлше er alan: ioberite the у 
WE жакет уағы. ue әжеміз. Bot an oo 
22 phage, it Umm no сім upoa the quest i 
| OF the property, when there is no матары + 
, nee legitimately dedacible from thi) 
des voting to Jiwmtairaldhê, subject + 
jn thie posangce,, biven by ihe 1. 
aeneo, and puro (dac ven һу th. (n 
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рау, 





















mirov там. LI‏ د 
А ег her, а married dauzhter who hae,‏ 
bene, inherit together.‏ 

(93, Next the succession devolves on the barren and widowel 
avghters, ond, in default of all danghtérs, the son and the rest 
«песней, ne di the case of property received at wuptints, For a text 
of Manu Пөгілген, the woalth of а woman which hax boon in any 
"annor. given to her by her father, let the Brahmini damsel take 
or lot it bolong to her offspring. 

#4. Here by the «pecifieation of * given by the father, it is 
Intoudad, that whatever has been given by thw father oven at 
апу other time than that of the wedding, belonge first to the 
і damsel, wid after her it goes to hor offspring, her von." 

‘Tho first parnzeaph of this passage refers explicitly to yamaha 
ажаһо to өғен/ее stridhan. "Тһе second and thied paragraph 
may at fret aight be supposed to have an equally extensive 
application, bat in our opinion, the woyle "as in the сме of 
property received at nuptials” olearly indicate that the list of bere. 
given by the author in paras 2 and 2 is applicable only to 
pitridatta outils. “bie view is considerably. strengthened by 
® reference to the summary given by Srikrishna in the сөпеііні- 

* ing portion of hi» commentary on Chap. IV, же. 3 of the 
"Dayablags. Ме states there in unmistakable terme that n= 
vegatde pitridatin ayantuko, that ix, property given by the 
father at any other time but the wedding, » maiden daughter 
in the first. instance ; next a жоп ; then a daughter: who 

‘aud one who is likely to have male issue ; alter them, the 
daughter's son, the son's son, the great-grandson in the wal 
Я, Mer ‘of а contemporary wife, and her grandson and zrvat- 
Lim the male line, next to there, the barren 

jer inherit together. If, therefore, paragraph» 2 and à 

of Srikrishna' Dayakrama Sangraha, Chap. И, ree. 5. be 
Interpreted as applicable to yantirky ав well av озне, ИМ 
the conclusion iw irresistible that his 
ік absolutely irreconcilenble with his view as »ummorised iı 
































































Dayakrama Sangraha, Chap. Il, sec. 5 by whieh tho 
н restricted in ite application 1o илал 
arid, (һе Views indiented in tbe two place. bee 








of prelati 
Aen Mave аў, эм - 
1, зевай (ө ees, 
«йон гн 
а Ме wende 
коа 












71 ГО The first of these cases was 
Norman C. J, and Loch 3.7, өй the learned 
s the construction put by Srikrisina on 
to the Bengal School of Hindu 


‘Milter, with the concurrence of 
an elaborate examination of the 

that necontin.s to the Hindu Law as current in Bengal, 
sueceeds to the property of her daughter bequeathed 
hy hee father before her marrrisge in preference to hor 
category of 

у which that 


by him upon the passage of the Dayakrama Sangraba, 
from Chap. 11, see. 2, we entertain no doubt that the 
| down by hin is correct. The decision was followed in 
Мана Shoha v. Skovaiun баба, whore it was hold upon 
of Chap. LV, нес. 2, рага, 10 of the Dayabhaza, 
woman after her татті 
inband'e father's sister's son, the brother, mother, 
ary under the Bengal School of Hindn Law preferable heirs 
арі; and in the recent вае of Gopal Chawdra Pal v 
the principle which underlies the decision in Judo 
accepted ns well 
ie the preferen 
property 
а woman, who has 


the argument, 
төн of the view taken by the 
It below, namely, to Mayne'« 


баюу к. скае зи: 
сокту TOW п. 10%. 

OST O W. и әй ініне 
* O80) LL № р Cal жа 


Ші 


арша?) Vacante 
fis dei oF + 


p. 262) we find, that ша е-е. "perse Дал of 
married woman, xs quando (tinte after 
фе mother ө state to ual heir to ihe 

ттан Ц ied on ру, 219 вай 

Lese Work (Jed Elio», рр. 216, 247) Dt follows 

that the slew taken by tae Sulorlinalc Jo lave саат 


ҮШІ, maintained. 
The төлі therefore is thot thie appeal ти sDosek afl 
tha deere: of the Saborlinate Jodge veversod. The «uit will дан 


финн wit costa in oli the Соз, 
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бот de кейи! 










iom i іп жері with the 
Жол of Німа Law, namely, that 


‘of her busbamd's control.” 


ph 18 2 
p] дын Koc. ia абы паа 


, consequentty, lore rajulres examination may 


the мем property of a Hinda woman who has 
Ме of a prostitute pass upon death to her brother's 
tho Bengal Schoo! of Hindu Law э" 
pated that if a 
J, je respeatable, ber «гія property passes 
to her brothers son, in the absence of tiearor 
P. tion is 


бы 
of the onler of inheritance, І. 
tensive of tho atrongtl: of the fact 

onferred)" and then proceeds to de 

in pamgraph 97 in the following terms 

павіс of succession aeconling to tho varions 


‘othe omer of the: property from the obs 
dee Tn the firat pi 


(| pres 


D a > 


ТЕ 








EE rides tcm сь 

һу мегі» fad ales peres ta ablations 

f Mn, the (емі, жм 

vet, Tor. te бега oil nho 

4 to дет”, М быце e 
her i» Бей 40 Мө eot! 

lene lo Мн тоел а 


тей in Ын раене ре dos not * restrict 
ba еле ы WS аерам wom 
й Ive enongh to ы 








Ме, lo бее nor |у the А 
wan do bea Мог to be 





















шш алм. п 


рыбы to herself. It і plain that the capacity to 


to the father and the grandfather of the aunt. 

д pon her character ; the claimant offers such 
кү hie 
‘own father. In so far, therefore, as capacity to present oblations 
to the father and the grandfather of the woman ix concerned, the 





olaimant ‘that qualification, whether or not hie aunt 
- ie =. Bat in ко far as capacity to present oblatione. 
to is concerned, it may be argued tha: when sho lapse 


fato prostitution the claimant loww that eapsbity. This, in 
Тасі, ік the line of argument adopted by the appellant ns based 
ороп general principles of Hindu jurisprudence. The contention 
іп ewxenco is that when а Hindu woman lapses into prostitution, 
BF, һе ix civilly dead, and that in the eye of the law the tie whicl 
соппочей her to any person through her father, mother, husband 

ў ‘or children is completely severe ; in other words, so far a» her 
0 fs precisely the same a» if 

То establish this position, 













that when а person has become an outcast, whether n mah or 
№ woman, the kinsinen must perform the same ceremonies as at 
Ме time ofideatb-. 

Î Reference ha» been made to the Following passages from 
‘the Tawa of Manu = n 


The зарінёая and smanodsine of wn outcast mist. offer 
© a libution of water to him, өз (/ be were derd, outsi 
‘on an fnauspicious day in t ing, and in the presenee of the 
relatives, officiating priests and teachers” (X1, 153). 













le slave shall upset with ber foot а pot filled with 

fit were Sora dead person; bis nopindos as well ax 
the xamawodalar shall be impure for а day and а wos 
(XI, 158), 








d it shall be forbidden to converse with 
o sit with him, to sive bîm а share of the inhe 
hold with him sueh intercourse ax {к weal amor 


». 
2%. MS 
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р proceed further өне 


18 жөхестон оғ evrê слана. 


" Sots 
«Шым, "end the additional share dar tothe ей бро + 


ands bir stead a younger brother exeelling їз virtue 
the ите of the ellen (ХІ, 140} Се Касей 


28, pace 468) " 
е determine the trae import ань we 
тау oberrve that, байи їз жере and еһатылет ме 


To be found in other Institutional writers, mong whom may 
‘be mentioned Gantame (ХХ, 4—7, 5 HX, Volume % гасе 
10, E. В Е, Volume 14, есе 27), 

І. Ky Veluow 14, yore 210) amd 
Yajoavalhyn (ТЇЇ, 225, Мне. £70), lu each of how 
ізімен өн іп the тазе of the inve of Mann, the раны. ые 
followed by niles forthe perfornance of proance, жШіс srw 
tê throw light upon the trüe «iio бейле of the directions or exe 
communication of ошон. Ths Awe lave inthe laws of Vann 
T Емі when he has performed bi ponnnes, they «һай Lata 
with hire іп а holy poo! and throw down a now ран, fille! sith 
water " (XI, 187). 

"Bat Be shall throw that pot into water, enter hix ініме 

perform, ва before, all the duties сы on -« relative " 
(XT, 188). 













OF the Vike ішікі are ages in Смйаз» (XX, 16 71, 
Ж. СБ, Volume ?, page 879), Vitia XV “КАЕ, 
Volame 14, foge 72), Вы аул» (0. 15 E. Volume 
M, гадо 216) and Yajonvalkys (111, 205, Mandlik, are 810) 
(ОГ equal significance ix tbe following ied и 


© Mane, wbieh refer specially vv female oia 


Jf Let іш follow the mame dulg ir the 
Put clothes, food wnd «eink shalt 1 
tal! е ей» to the family 1 
26, page 169) 

рэе this gesmge, Ма. of the comm: 
хаду, Мелані, бшім). N. aad Gov 
де: 









wage 1439 aod pace 157, л 
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^ 
jas 





” ' тру Law 19 


у Бе same effect is the following passage from the Tusti- 
ў ally : 
жегу ceremony ін ordained in the cave of degraded 
women, They should be given dwelling room in the vicinity 
of the house, provided with food and clothing, and be guarded" 
сап, 307, Mandlik, page 270). 
г Vijoanewwars commente upon thie passage that the fallen 
А women should be allowel food just sufficient to sustain life and. 
* pice of soiled cloth ; he мй that she should bo reproved and 
ue not to have interourse with another “man (Mitak- 
7% — share Md. by Setlur, page 1382). To the same effect ix the 
/—— eomment of Apararka (Poona elition, poze 1208). 


Tt je fairly elow from the passages асаду quoted that 





"m ошсай, іе indicative not of 
de ix civilly dead but rather of the fact 

hat Моа! rights have been suspended and such rights 
‘be revived by. the performance of the appropriate ceremonies 
penauces ‘Thin is supported by the express statement 

in his Commentary оп Yajoavalkya (ШІ, 294, 

Edition, page 1203), that the outoast is, from the 
of the performance of the eeremonies described, to be 
'uded from all sooial and religious performances and nq one 
im in ordinary life Apararka 
‘this view by quotations from the Institutes of Gautama, 
^ шары, Sankbaand Likhita. This i» further сорбой by 


d foot that the social righty of the outcast may be revived 
“upon the performance of the preseribd penancee and ceremonies. 
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і olaboralel in the Praywrehitts Viveka of ыар а 
Ішінен xine which cause dogpulation are diviled into nine 
h For sine of each «бая» реципое», ceremouies and 
PE pagis re in тәррес 

clues, necorging to their grav 
of the Exon classes 4 E 
and oeremonies will be fog: 
Pragusekitto, Volume 2, 2 11-86. "The view that 
least ік not civilly dead jf further mpported by the fact 
kindred of an outeast have to perform bis obscjuim 
















Ka МЫ ма ане: 


каут Ok ал зле кі. 









Фе wba haseom mitted five ейи 
guilty if General oblatione are 
Теў for the benefit of «өсік person at Gaya (Sabvakalpadrama, 
Volume ПІ, page 2%, Art. Рабаў. Та fact, Chapter ХХ of л 
Parieskhanda of the Chatarbarga Cliotaniam of Hemodri 
ёду edition, Volume IIl, page 1057 «hows cot 
зі obwequial cerezonies of am calet shoul be 
| hie Kindred for the purpose of Ме salvation. To 
Ta tbe statement jn the Гаа of Vie 
B.E, Volume 2, fore 91). “Ou the doath day 
female slave of his mue penta pot with water 
A 1 Тегі, mying, Ме thon thin’ In fart "there ix бо 
ў tue the position suggested by the aprellaat, omely, 
When реа becomes an өміскгі he ix im the eontengla- 






ед by ochussndao in the ранее from his Institute 
70, rege мз) where № ане t 
property d абба sin, analy, test, it сымы, 

nner Ко до to Bell, м], mr its сарану to ane ¢ 
From wml інта; the former «Пекі cann: 
















to жоса! брые Каці ча 

of в heinous ы 

1 wiih Binds ins ty 

A pemige o the 

> liver ts: sone have wot 
менне н. payee, b 





і мана Law. 


_ the Заба Jof both when daecased, and adds that this means 
iere demise, but also the state of a person degraded, 
gone into retirement, or the like.” This. passage, however, is 
clearly of no assistance to the appelladt, because it merely 
экен» that right of property is annulled by degradation. ‘That 
this іе the true import ой the passage ін clear from the 
‘Dayntattwa of Ragh (Chapter 1, paragraphs 9-11) 
where he points out with reference to the text of Narada yuoted 
by Jimutavahama іш the Dayabhaga (1, 32) and expounded і 
а, that sone are Талал partition if the right of pro- 











” & — qety of the раған be annulled by death or by degradation. 
his oviounly refers to an «му different problem. We 
“aro not now concerned with the «question, whether а person who 
War committed а heinous sin and has become an outeast may 
той only be excluded from iuheritance (Dayabhnga, Chapter 
У, ра 6—18), bat may also lose all rights of property, 
1 or whether а compre Waive proposition ean be reconciled, 
with the view accepted by their Lordships of the Jadioial 
ИС Committee ів the cûce of Мөнгөн Kolita v, Keri 
ў Mor need we determine whether the de 
5 Rai у. Mussemant Dayamyeo Chowdrais,* upon whi 
| тен was laid by the appellant, can bo treated ax well fc 
оп prineiple, in wo far as it ruled that an adopted von forfeits 
Міх rights іп the estate of bis aloptive father by reason 
























{ ponalty of irrevocable expulsion. from caste. 

‘under consideration i» of an entirely different. character ; we 
іне whether, where а woman lap» 
with her 







пін 
ler it impossible for the kindred 
С «Шіп her estate by inheritance. А» already stated, the test 

‘do not support the theory that the tie îs so severel. Ns do 

Мне ін the opinion of Mr. J. C. C. Suthorlar 
the Hindu law of Adoption appended to h 
и» 

















of 









to th 


uring the lifetime of her husband who bas per 
grated, entered a religions order or become an « 


UO) LL. н.э Calo. тө, 
^ ын лиз 





Им е 5694, 


Le mold іе деме ly 
vor, iy пов jn support of 
cene , on Me 
зейш АЎ, 








de defetdel possbiy on. the theory «i Че (ме?) 

һай bes дае! ef hak ri of 

ald «абме 

different. fate ily. 

Жайығым dose not соруен М sheary of 

(Фей! by гасне te avy nutiortors, want 

Ша, із the реебыю by his wort, We candidly 
opie онаа i 

iho геороейімы «t сылы» жасу ur Dubs 

жеме» We 
ю лан, че © 














ае esiwity what 





лы thy ad 

la диете dnd emi mentators toy vil 
«забара te the prope: 

ть 



















ў f the Майа» зо eters tae al 
Я Sethe «аўса, pare 1100 icc 
! Wars Ne 













that if the яў өздігін by the oy. 
көбей, the deoteing ММ Bo left to le infer nd 
Шырыны, ani re proton “еді te nuls 
TUE P. «өше жы» ofa eee whe 
Ғғ Ол the other bard, it өз: be «өле 
3 legten wonkh rately fies thee men ы 
Jople wonld ак it a des 1tn teat 


Я 


















музоо тәм, а 


АТҚА ый wola, ин һе жоо they be сәу to elim, 
егу which fepresented the wages of her sin, It is remark- 
‘able that thie fooling led Chanakya to lay down іш his 


-Arthamstra that the estate of women of this class taken by 


‘the King by eecheat in the absence of heirs should be given 
away Бу Міт in charity (Arthuastre of Кару, Myrore. 
edition, page 161); bot Chanakya undoubtedly contentptated 
that the өзіме would not reach the hands of the King till 
hore жаға complote failure of lei. Tho same idea pervades 
а puemge іп the Vatsynynn Sutra (Jaipur edition, page 347) 
‘whore ісік tated that the wealth of а fallen woman may be 
taken ій gift by а Wrwhmin for religions purposes, if it does 
mot reach М» bande direotly. But the position is entirely 
different when the kindred of а woman, who has lapsed into 

tion ley claim to her estate upon her death, The 
шеге (ші of the degraded, Ме she led did not sever the tie of 
relationship between her wmd Wer kindred, and though she 
might have been disqualified ax an heirees, there is по reason 
why her undegnwled relations should mot, if they are prepared 
to put forward the clim, take lier для ostate by right of 
inheritanee, 

Tt hae been enrwestly contended, however, on behalf 
of the appellant, that thir view ix direetly opposed to what 
has been regarded as settled law in the Courts of this Provinos 
singe 1840, and should on that ground alone be repudiated. 
We are clearly of opinion that this contention озщ! mot t^ 
prevail, It іе trae that in the case of Tore Menace Dower у 
Melee Buncaner,' It was bell that the tic of relationship 
severed between a married and rospectable daughter and | 
mother when the latter adopte the life of а prosit 
decision wax founded upon am opinion of the Ps 
Budder Court which is supported neither by any «tatem 
reasons пог by any reference to the original tests. С 
other hand, in the Mataya Purana, ax quoted in the Sabi 
Kalpadruina, Volume ШІ, page 24, it is expressly stated th 
there may be fallen persons who cannot be forsaken apd, as an 
"illustration, it is «aid that although elder relations who may 
Have lapsed into prostitution, or have otherwise falle 


«Боша be abandoned, yet the mother should never 
V (1805) 7 мые Bol. кер. з2з #1. р. (а &) 287. 
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the claim of the degraded “ег may be 
referred to | AED mot 


well indicated by the decision in 
АП. Seb» Hai До that case, one Найы was 
са ESSE Sra Варыць Каа 
pte the life of a prostitute and 
ps of Raibhangi. Upon ber death, her pro- 
ену, which hal been received by her from her paramour, wae 
‘claimed, on the one hand, by the dau zhter of her sister, and on 
_— thevother, by а коп of the brother of her husband. The olaimant« 
were both of them undograded, bat the defend 
husband's brother, resisted the claim of the plaintiff, the sister's 
daughter, on the ground that as а respectable woman she was 
nobentitlel t succeed by inheritance to the estate of her 
mother's sister, who had become degraded by reasên of lifelong 
Prostitution, The, Judi Commi 
the contention that when а woman has Тарай info. prostitut 
she becomes civilly dead, with the result that the tie of relstion- 
| slip which eonhecte her to ber kindred is eompletely severed 
He held that no tie of blood сап be destroyed by unchastity, 
whatever personal diesbility may be imposed. by express ун 
visions of the lew upon the person who has войн 
ames i right arising out of 
у or degradation of the proponit 
у be, will not divert the descent of 
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ПИЯ 
Loved! hus а married. 


Property көмей by 
“шу Le galled |. 
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‘the Wehnied! sense of а wife's оға married woman's property, 
and that property so acquired goes to her illegitimate child 
and not to the members of her husband's, family, upon whom 
(the widow had no claims whatever after she began to live with 
her paramour. It is not necessary, for our present purpose, to 
“examine the question, һу во moans free from difficulty, as to the 
true nature of Hindu marriage,and the still more difficult question, 
whether the marriage tie ir disolved and the relationship of 
haxband and wife annulled by the lapse of the wife into prostitu- 
“Мар. Nor i» it necessary to examine the futther question 
"Whether, assuming the marriage tie to be incapable of dissolu- 
‘tion oven Бу the reason of prostitution on the part of the wife, the 
wister's daughter or husband's brother's son woald be the prefer 
ential heir to property acquired by her as a prostitute. The 
learned Judicial Commissioner held that no Hinda law-giver, 
with his high ideals of female chastity and of spiritual affinity 
between heir and propositus, would place the husband in the list 
Of heirs to the acquisitions of hi» fallen wife by and during her 
degradation, In this view, the Judicial Commissioner held that 
‘the plaintiff, who wax governed by the Bombay Sebool of Hindu 
Law, was entitled to what was desoribed in Manilal Rewadut v 
Hat Нева," an stridhan proper " of her mother's 
the ground that the defendant a= th 
brother was either no heir at all, or if ан heir was bound to be 
postponed to the plaintiff. . 


Upon. tion of the original texts and 

of the judicial deoisions on the subject, we bold that the mere 
fact that а Hindu woman has adopted the life of a prostitute 
does not sever the tie which connects her kindred hy 

|, ми}, that. consequently, the «friithav property of а Hindu. 
“woman who has adopted the life of a prostitute passes upon ber 
death, іп tho absence of nearer heirs, to her brother's son as an 
heit andor the Bengal Schoo! f Hindu Law. 


Tt is conceded that, as hell by the Div 
Plaintiff cannot successfully claim the arrears of rent pure 
һу him. ‘The decree of the Court below must с 
Modified to this extent. 


* (1802) У. 1. aT Цою, тах. 















» Bench, 





view, the decree of the SubordinatesJudfe muff te 
affirmed, subject to the variation mentioned. The respondent. 
К will have his costs of the hearing, as well before the Divisi 
і 7 — Bench as before the Full Bench, ^ 
р 





Nove. —Proatitation dows not sever the legal relation, and therefore. thi 
барышы of а wen in consequence of "hor онеру owe wet ln lan | 
Ср 2 өше станам of the te of kinlred Бе er and the members of her 
р Мага) fumi ve between her and the members uf her Майын family. 
Вов ta ber property le worerned hy the Ирода Law i Seraemoyre v, Вале: 
1 tary f Site, І.І. Qe, 23 Cale. 284. Nor saws к wife's айий, unatvended by 
agratation, diasive ha өзүнө. Thus в mother le not delarred from 
Teheciting her son's property on tbe ұғылы of wncheetity at the Alone at which 
ha would otherwise (мө Касу v. Гаа, 1. М. 3 Mud, MB. A 
Wedel шон 1» the property. of Ме wife who left him awd һеш 
quositute, Магія Dus v. Tilak, A. 1, J. В. Бату и. АП, ты 
chastity le sn a ground for excluding any (өші hoir өчөөр а widow rom 
inberitanee. Thee daughter {o noi емші om the ground of uiihaklity 
from inheriting hee washer property | унунун v. Hvdrare, 1. LR. 4 Bum, 
. 204, Рем v. табака ік M, Ча, 20 (таў, ALR, AY Mud. 100, 
‘The мер of в degraded women loker te the properiy en enplade of hee 
үм» nbi in the absence of nearer heirs Вене т. Пана, Т. To 
12205 AMAL TTI Neither degradation nor артатын! мени (eneh we Inter 
varie һу а Hinds woman with а Mahomedan) allots the proprietary righe 
4 47%. degraded ot anehasio росы, Рейнина! v. Volasaysgo, Ія M. b... - 
о (74) 11. 1. №. Mal, 100. 
aiam Joes wot ма ранае her from iabeciting steidhan. | 
1 Ganga е. Омана, Г ke W 1 АП, 90) Жәреміне v, Бара 
ees кале T6, Ө N 120. LL. А о Cale 381. The sister's Нанна 
та Ming an ену; according to Une ordiuary Mina Taw of the Henn! Soho, 
2 nee nok чога ls hor бестей aunt's property, thowzh she followed Mer in. 
er degredation, Белі v. Hompe, 8 C. be 3. WF The жімеіміе property 
д ot û Mindu рендано ta Ме мғыһан for the ршгімеее of массы А 
диме som of а Зайны woman, bore in lawful wedlock, succeed to. the 
property seyare hy his mother by prostitation after thw демі of М 
od the Мешіті daughter torn im prostitution ie wet an heir to auch 
| орану, The maln of degradation dane wot crete а езе Маа” rii n 
























































et i Маска v. Momiondi, I. 1; М. 28 мка, 148, 27 M. 1, 3, аа, 
‘The enin of в woman who le кейіме а married woman worm maiden take” | 

^i Prostitute la one unpróvides for in Mitakeharn жой im auch я even, tye Court 

M тау well hare regard to the equitable considerati ( 
Degradation of the hustand frum xata Sows wot disenles thw marriage 





к нал аралы сқа 
2 اهما‎ don тө вечае tht йе f Went fo the навага! am for M 
im quarpoee. An кіреді son hasta observe mourning іше the lows of Ме mntural 
КЕШ Me hon о ото кылаш нае mle front Ne 
natural family, 4 4 
д Я 
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Before Jenkins. CAL, Marington, Stephen, Meokerjee чай 


Пакой JI. 
DEVI PROSAD CHOWDHURY 


GOLAP BHAGAT® 


‘This reference arose ont of а suit for posession on establi 
ment of title to certain lande. ‘The appeal іп the High Court 
was by the plaintiff. 

"Тре facts of the case, a» stated in the referring order of 
Stephen J, are ax follows .— 

"We выб was Drought by the appellant to recover үгекеекіне of certain 
жөне sa (е hair of one Shite Sag Chana wha hecume entitled іе thom 
er the death of ЖМ Мө» widow, Rant Шай Һат Аана 

M wae wat disputed 0 
бою (м hast been argued wae жен, 
eufruatuary mortgage executed by the slow in ба 
On the Bet Whades 1200, to secure я loan of Ka 
by the defendant that this mortgage wae valid 
® waa made for legal несена, nd Босана 






















‘The judgments of the Court are as follows :— 

Junxixs С. 3. ‘The question submitted for the determina 
tion of this Fall Bench is in these terme 

“Дк the alienation, by way of mortgage by а 1 
[of а portion of the estate of her husband, without 
legal necessity, but with the consent of th. 
the time being, valid and binding on the act 
ік воб the heir of the consenting reversioner 77” 

‘The husband in this case died without male iene 
widow became, and at vi date of t 
heir. 








xt reversioner for 






| reversioner who 






alienation still was, І 


* Moterwnce to = Fall Boneh in әрі From Original Devre 
1908, 


















^ c" estate has been a constant theme of 
 diseneion, md in оте respects it hax been placed beyond the 
possibility of further arzument-. “ 
С "hue it may be taken as settled beyond dispute that she 
сап alienate for legal necessity either the whole or a part of her 
deceased husband's estate, and that oven in the absence of such” 
necessity the alienee’s title will prevail if he made reasonable 
enquiry and acted in the honest belief that such necessity 
existed, But the problem how far apart from thi» she ean 
alienate merely with the consent of her husband's kindred ie 
beset with difficulty, 

А multitude of authorities bearing. on point Dae teen 
cited to пж ; aud though І have considered them all I propose. 
to refer only to a few in expreming my opinion on the question 
submitted for our determenatio 2. 


In 1800 я Hindu widow's position was eonsidered by the. 
wy Connell, and Lord Gifford in delivering their Lordships! 
Чоп said of her, “abo i» entitled to the powewion of the 
property, but that sho is only entitled to enjoy it according to 
the rights of а Hindu widow which it appeare to me to be 
absolutely impossible to detine—I mean the extent and limit of 
hor power of disposing of it ; because it must depend upon the 
cirentustances of that disposition, whenever such disposition 
‘shall be made, and must be consistent with the law regu 
such dispositions "= Gowindehnnd Jtpsach у. Cosinant Bynes. 


In the Coffetor of Maswtipatam ү. Curaly Гена 
Narravaayah® decided in 101 said at page 551 of a. 
Hindu widow that." for religions or charitable purposee, or those 
whieh are supposod to conduee to the spiritual welfare of hêr 
busband, she һа» a larger power of disposition than that which 
she possessos for purely worldly purposes. То support an aliena- 
tion for the last she must show necessity. On the other hand, 
it may be taken «established that an alienation by her which 
would not otherwise be legitimate, may become хо if made with 
the consent of her husband's kindred. . . . . The exception 


(єз) Mantras М. і. С. 71 * шау» Mon. 1L A, REO r 
11». (05) не, кю. аж. п. (F.C) al, 
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in fawour of НепаПов with convent may be due to а presumption 
of law that where that consent ін given the purpose fur which 
the alienation is made must be proper.” 

The case of Raj Lwhdee Daten v. бөзі Cheader Chowthry® 
саше before the Privy Conoeil in 1869 on appeal from the High 
Court at Fort William іп Bengal. The transaction in controversy 
wax a vale by а widow, the deed of conveyauee being exeeuted 
by her aud attested by ove Juggut Ham. The High Court 
hold that the cousent of Juggut Ram, unquestionably given 
at tho time of the sale and against his own obvions interest, wax 
A very strong piece of evidence in favour of the purchaser, 
"Jugis Rain was then the sole heir and reversioner, and, at the 
dale of the sale, was the person most likely to know the real 
state of the case and the urgent. necessities of the widow. In 
delivering the opinion of the Privy Council Sir Jame Colville, 
dealing with this question of consent, said = “Their Lordships do 
hot mean to impugn those authorities which lay down that а 
transaction of this kid may become valid by the consent of 
Ше husband's kindred, but the kindred in euch ease must 
generally be understood to be all those who are likel 
interested in disputing the transact 
should be euch a concurrence of the 
мое» to raise a presumption that the 1 
‘ne, лімі оне justified by Mindy 1, 
КӨМ seemed to put it, » pres 
































to be 













That it сән be, 





mo doubt, an element to be 
deserving of considerable. wı 
evidence of the transaction." 

"Their Lordships, after oxpressinz their inability to affirm 
Phat Јади tal c decd, а 
“Ве чах not proved to have b 
follows = "On the other 
with the family teats to t 
present appellant had tbe power 
o adopta child, aud that, therefore, hi» interest, 
екімей, ае next reversíoner, wwe in all р ity likely to 
defeated. Therefore, if his concurrence were proved, it woul! 
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ips. would have defeated the 
ae ^" "Then after pointing out that no-jssue as to 
pee Аы agra, duae іч stages 
‘of the causo, they say : “The ease of the party who sought to 
"upport. the validity of this transaction was, that the sale had 
been тале for pactieular purposes. He gave аб evidence of that. 
He did oot, by апу suggestion i hie written statement or 
otherwise, pat forward the concurrence of Juggut Ram, either 
ax supplying the want of proof of tho existence of the debts and 
the necessity of the sale, or a» a consent equivalent to auch 
proof.” 
In Sam Newer Lat v. Леан Киякет\ Lord Davey, 
delivering their Lordships’ opinion, кауч 
the bonds 22. . the plaintiffs 








E 
change ов Khairati' estate, or at least that in advancing 
their money the enditore дәке елей oa reasonable grounds 
to representations that the money was wanted for «uel 
necessity. It s not а сме in which al! the kindred of 
Khairati have amented or eoull awent to t 
either of them, and the eireumstanees аке nol. such аж, 
opinion of their Lordships to raise any presumption. from wuoh 
couourrence ne there was of Achhan Kunwar and Innyet Singh 
in thefirst bond, or of Inayet Singh in the second bond that the 
tanmetion wis a fair one or one justified by Mindy law. "In 
order to raise much a presumption the consent of the deceased's 
kindred to his widow's or daughter's alienation must be shown 
to be given with а knowledge of the effect of what they were 
doing, avd an intelligent intention to consent to such effect,"" 
‘Tho law ax enaneiate by their Lor т. these сачы i 
the shite corarioned by а decision of а Full Bench * 
Гоу у. Hari Nath Sarma 
where an answer in the affirmative wax given Lé the 
question, “whether, acconting to the law. current ін Bengwl, ж. 
transfer or conveyance by à widow upon the osteuxible ground 
of legal necemiby, auch transfer bein avente to by the person 
(мав) i 1 WS ай 7L п 25 алма 
^ (m ELKO Cate а 
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22 whowt the Aime is the next reversioner will conclude another 
person, not a party thereto, who і the actual reversioner upon 

the death of the widow from ussertingg this ре to tle property М” 
Тыя decision rests on the theory of an acceleration of th 








next heirs’ interest veeasioned by the widow's relinquishment in 
[0o his favour. 
' The reasoning іп effect is ti it ix only the widow's 








interest that stands in the way of the next heirs «uceession ; 

{haf obstacle ix removed by the determination of the 

the determination сап be effected by her death, 

Бу disclaimer at the husband's: death, and «o hy relin- 
later. 


In English law, it ie true, a әсілі 
тю effect рай he can do ix to inberitel property 
һу an onlinary conveyance, bat еме! appears 10 
Tay down а different vule, at any rate for а Hindu widow 


Buus there cannot be a disclaimer of а part, so the re 
quisliment must be of the whole, for it ix 
qquishment that the condition of the heirship can be determined 
ў “Монат Haresin Chowdheri ў. Bhomllin. * 
Tt was suggested by the respondent that in Хы 
Quse! the dealing was with а part of the property, and as 
supporting this, reliance was placed on the language of Hanerjee 
J, іп а lator сако. But there is nothing in the report of 
Hishovels case’ that supporte this view 
of the original recon in no way helps the 
С tion. Moreover, it is opposed to the line of reasoning on which 
the decision rests. This view is in accord with the langu 
the Privy Council in Behar! Lal v. Ма» Lal Ahir f; 
Wore it was said in appeal from Bengal > “Tt may be ace 
(NaC, according to Hindu law the widow can accelerate 
I © extato of the heir by conveying abeolntely and destroyin, 
Fife estate. It was essentially necessary to withdraw her own life 
estate, зо that the whole estate should get vested at once in the 










an heir. will have 
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dent's conten- 
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Starting. en rem the ры, position that. 
deir succession can beacocleratel by relingnishien күү wae 
mined in Nobutishore’s case ' as а logical conseque u€ 
ith the next heirs consent, could ali d 


E 


must be of the entire estate, How far it can be suid that the 
doctrine vf acceleration consequent on 

where the widow retai 

the sale i» litile more than а change of investment, 

to say j the cases do not refer to this. The road to the decision - 
іп Nobokiahore's сане" wax not witho difficulties, bat the 
learned Judges felt it bad to be trwvelleal that titles might be 
quieted. Hat it ix settled that there should be no extension of thi 
Bengal doctrine : Мулине Singh у. Mawohurniha Bakhsh Singi 
‘Much reliance has been plangd, on this last. decision of the 
Privy Council by the respondent in the argument before 
and Dr. Rashbehary has even contended that it ix conclusive 
in his favour. ‘There, by successive instruments, à widow pure 
ported to transfer for valuable consideration to her son 
the whole estate of her deceased husband whose beir sl 
Subsequently the consent of the nearest roversionary heirs was 
obtained, but they predeceased the widow. ‘This consent took 
the form of a relinquishment embodied in two deeds. ‘The 
transaction was impugned by those who, at the widow's death, 
were the néxt , Amd the question raised way whether. 
the “deeds confirming the sales by the widow to Mahoshar, 

«d diselaimimg all 
title to the property in dispute, were binding on their descend- 
ants, the appellants, who were the nearest reversioncrs 
the succession o,ened, at the widow's да 
No new principle was formulated ; that already established 
















by prior decisions was applied to a novel set of facte. 
‘Lhe judgment, after stating that the principle is admitted, 
points ont that the only question remaining for determination 





was the pant of consent песек'агу. On this, the stricter 
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махае кале, as 


va Eu wax rejected in fivour of the more tolerent 
view that onlinarily the consent of the whole body of persons 
ЕССІЗ the next reversioners should be obtained, though. 
"might be cases in which special circumstances might 
render the strict enforcement of this rale impossible. 


IT AE the sacs time iE was distinctly ‘said that their Lordabipe 
Как ней the widow's power of alienation 
| ite present limit. 

ye reli, then, of the authorities binding on us appears 
























Î husband's estate where she ix his heir it should be 
that there was legal necessity, or (й) that the 
бег reasonable enquiry ax to the necessity, acted 
Ше belief that it existed, or (iii) that there was 
h consent of the next heirs a» woukl raise a presumption, 
t of the existence of necessity, ог of reasonable inquiry and 
st belief us Vo ite existence, or (iv) that there was а con- 
f the next heirs to an alienation capable of being supported 
ісе to the theory of the relinquishiment of the widow's 
Interest “and consequent acceleration of the interest 
consenting heirs, Where any one of tho first 
“positions ix established, the alienation be of the 
‘or Any part of the husband 
ı alone ix proved, then the alien at 


Hore the alienation is only of а part of the husband's 
and that by way of mortgage, =» that the fourth 
cannot apply. 


Sul therfore міз ths question propoandel by. saying 


















i honest belief n= to its existence, but with consent 
“next reversioner, for the tim» being, will be valid ы 








© of reasonable enquiry and honést belief ries] by euch 
& is not rebutted by more cogent proof. 


ease must be returned to the Division Bench for” 















ELECTION оё LEADING с. . 


Пэкіхатох J. The question in 
alienation by way of mortgage by Hindu window of a portion 
Of the estate of her hysband without any proved lezal necessity, 
but with the coment of the next reversioner for the time being, 
valid and binding on the next reversioner who i» nof the heir 
of the consenting roversioner? " 

"The question whether the widow can dispore of the whole 
of the estate of her deceased husband, with the consent of 
the next reversioner for the time being must be regarded a» 
having been settled as far back as 1851 by а Fall Bench of 
this Court, іп the case of Nobodishore Sarma Keg v. Hari Nath 








the decision doo» not appear to bo Макей 
la Jaw, it rather proceed» on the ground 
that there had been в long series of decisione affirming: thi 
proposition, and that ум 
ld been accepted on the 
would be unjust to di And although the Chief Justice 
deseribes the traumetion ак a relinquish rather than a 
surrender, the decision can hardly be placed on that ground. 
No doubt when a woman becomes incapable of holding property 

Љу physica! death, or by entering а religious onler, she rolingui= 
shes ber husban: estate: thi» can bardly be said to be the 
hse when she converts his estate into money and contioues In 
the ehjoyment of it in another form. 

The views of the various High Courts in India on ба ж 
question of alienations by а widow were considered] by the 
Judicial Committee in 1907, in the case of Бини? Singh У. 
Монодт іш which without pronouncing 
ап opiaion a» to the grou 
placed, their Lordships say, tlw principle being admitted U$ 

һө queat of consent has to be 
















































The result of these two decisions, whieh are both bi 
оп us, to establish that а widow ean, without proof of legal 
nevomity, alienate the whole of her husband's estate with the 
consent of the then next reversioner. Mut they leave the | 











ў (4884) 11. м. 10 pte. 1102. 
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Ў онаст on Whiel such alienatione are to Бе supported open— 
thy Fall Bench being decide! ow the ground that it would be 
unjust to disturb what had been settled py а long series of 
decisions, while the Judieia! Committee affirm that the principle 
ds admitted, but do wot say оп what groand it is to be taken 
ая established. 


Tt is contended by the appellant that the widow's power to 
make n title to а portion of her husband's estate cannot be placed 
оп the ground that she has а power to relinquish, but that to 
justify а anle or mortgage of a portion of the estate 
tbe legal necessity, and that the consent of the 
is, at ite highest, only evidence that lega! necessity existed, or at 
апу rate that the transaction was a proper one; while for the 
respondent it ік contended that the widow. and the reversioner, 
for the time being, represent the estate and are able fo make а 
коой title to the whole or ang уме of йрог to mortgage it or 
way part of it, so as to bind those who happen to be the heirs of 
‘thy deceased husbaud wt the widow's death. 
wipported by the ease of Neher bal у 














‘he former view 
Майо Lal Ahir Gago 
Council in 1801. This was, however, в eae of а peculiar 
character, ‘The widow did not convey out and out to the next 
Foversionary heir, but Have the estate to him subject to her 
Thaving the estate for life. Hefore the widow died anotheg re- 
versionary heir had come into © тсе, and it waseheld that the 
chiupnama executed by the widow could not operate to defeat 
that reversioner. 
But the conveyance jassed no estate in possession at the time 
Tt was executed, It was not to affect the possession of the pro- 
potty until after the widow" This might well be 
nol (o be а conveyance of the estate to the t 
for it was и conveyance to а person who mig 
next roversioner at the time when the property 
‘conveyance, 
~The Privy Соп! lay down that it was essentially vecessary 
the widow should withdraw her whole life-estate, «о that 
































Я “the Whole estate should get vested in the grantee, and say that, 
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thin will be ‚ practical check on. the leas of wife сону, ET 
ances. It ie not quite clear, Г think, whether their Lonlebips _ 
meant by the wonls “whole estate” every ый of land of. / 
which the estate consisted —or whether they meant-the absolute 
өзіме, һе contented with an estate subject fo а preceding Ki 
Vor the purposes of the judgment, the latter proposi- 
not the former. 
lk that this ense enn be regarded ax afforting an 
müwwer іп the uegative to the question submitted toms. If the. 
“ words “whole debate " mean every foot of land, then the case 
wwer to the question, but I think that 
whole estate " refer to the nature of the estate 
property conveyed. the вазе does not afford au answer 
to the question before I Е 
It is, however, inconsistent with the proposition that the 
widow and the next reyortioner completely represent the estate 
and are able to make sueh disposition of it as they choose—if 
they eoubl they would be nble to. make the disposition which the 
. Privy Connell have held cannot be wade—anil it ix an authority 
fur the proposition that a widow cannot, even with the consent 
Of the next rovetsioner, retain possession of the estate aud make ^ 
- ж disposition of it to take effect at a future time. 


We aro led, therefore, to the proposition that а widow сап 
aliengte with the consent of the next reversioner, but such an 
alienation must be complete and effentive, i, she must not 
йай posession of the property, 


‘The question of difficulty ir to sayfou.what principle of law 
ix this power in the widow to be supported. Is it on the ground | 
that she can relinquish in favour of а roversioner, or on ihe uf 
ground that the consent of the reversionere ix evidence thu 

she is weting within her powers in alienating the estate’ 000 


those he 































































‘The instances given of rvfinyuishaent ar 
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Љу the wîde of a portion of the estate to her husband's kindred 
эх meritorious. She appears, therefore, to have had а power 
of alienating portious of the estate, wbile she still filled the 
position of being the possessor. of the estate ; but these powers, 
whether of relinquishing the whole estate by entering religions 
order or alienating part by giving it to her husband's kindred, 
only enabled her to benefit the heirs of her husband, and did 
not enable hor to деб ану wlvantage for herself 


Tilo not, therefore, think that her power to alienate for 
valuable consileration сап be placed on either of these grounds, 
for I think that when a willow converts her husband's property 
{nto money and enjoys that, she cannot be suid to relinquish 
it, nor can she be said to make а gift when she. receives valuable 
consideration for the conveyance 

Trit then to be taken that the consent of the next rever- 
Wionerw ix evidence of the, propriety, of the transaction ! 1f it 
Bo taken merely as evidence, then it iw open to be rebutted— 
amd it сап be shewn that there was in fact no legal necessity 
for the conveyance ; if, on the other hand 
'evidenee, then it afforls an answer to the quest 

Tt is clear that а widow for her reli 
pnrposee, or for those which were 
spiritual welfare of her husband, or 
Wecessity, is entitled to vell or ortae: 
of her husband's esta! 

he transaction, therefore, was not one which lay wholly 
‘outside the power of the widow. She might deal with the 
іше under certain circumstances, and if th 
taken ns conclusive evidence that these ei 
ін an eni of the questio 
® În the case of Kulee Mohn Deb Koy у. Ана 
desided in 1886, the cousevt of the then next 
treated ax evidente of the existence of legal пес, 
Tudges do not say it was conclusive evidence = they say i 
tise to strong presumpiou that such neces 
absence of evidence of the want of legal песе 

"he cave of Palin С) таті v. Bolai М. 
decided іп 1905, goes o far as to affirm the propositi 





jt de conclusive 








pposed to conduce 
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ie whole or any portion 
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though there is no. legal necessity, if made with 
he then reversioner. ‘This case goes further 

an the case of Heh Сіннбее Sanyal у. Sarnumoyi Debi, * 
decided in 1894, in which it ix laid down that the widow may 
convey to the next reversioner or toa third party, with the 
coment of the next reversioner, the whole or any portion of 
the estate, and the transferee will acquire 
‘Whe Jodges, however, after discuming the te 
say Шай they are not prepared to hold that the widow and the 
тезі reversioner are competent to deal with the property «o ax to 
convert the widow's estate (the property remaining in her) into 
an absolute estate, 

"The former of these two cases supports the proposition 
contended for hy the respondent, but on the question whether 
the alienation would be held to be good, even if it were 
established that no leg песен Ў existed, the case of Putin 
Chandos Мама! у, Нән Мані," ік 
earlier case of Kuler Мойна Deb Koy у. 
moreover, it lays down what is not consistent with the 
judgment of the Privy Council. Та Haj Lukhee Daten v. 
Gokool Chunder Chowdhry, * their Lordsl in reference. 
to the effect of the consent of the hu ' kindred, “ there 
should be such a concurrence of the members of the family, ae 
suffices to raise а presumption Yhat the transaction was a fair 
one"; and while saying ісік not а руини о jm 
they зау, doubt, an element to be taken into 
tion, and deserving of considerable weight in the estimation 
of all the evidence of the transaction," 

1 think that the conclusion to be drawn from tle cases ік 
to show that the widow, with the consent of the then nex® 
reversioner, bas the power of making an alienation of the whole 
or any portion of her deceased husband's estate—but that the 
power i+ limited to the extent that no act done by the widow, 
with the concurrenee of the then next reversioner, or by the then 
тех! reversioner, can have the effect as against the actual 
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of portiou of the husband's estate bye the widow j 











- on the faith of such consent, that circumstances. ў 





MINDU Law, 4. 


Yevessioner 8f giving the widow a greater estate in the property 
‘than she has under the Hindu law : «ee Мом Chinder Sengal v. 
Saruamoyi В." The widow and next mwersioner are not, 
therefore, enabled jointly to deal with the estate as though their 
joint. power was equivalent to that of an absolute owner. 


1 think the principle on which an alienation by the widow 
with the consent of the next reversioner i» to be 








alienation the persons then interested in preventing the alienation 
wero unable fo dispute ite propriety, or, in other words, that 
ciroummtances existed which enabled the widow in accordance 
with the rules of Hindu law to alienate the estate жо as to 
destroy the interest which might in future descend on the next 
Yoversionors as heirs to her deceased husband. The presumption 
i a very strong one; and though not absolutely irrebuttable, 
‘evidence to rebut (6 woul І net affect the validity of the transac- 
tion, if it were established that the mortgages or purchaser had 
given. valuable consideration, and had acted Fond fide, believing, 
ying the 
alignation existed. І would therefore answer the question 























submitted to пе in the terms which bave been. proposed by my 
Lord. 

Буквику J. In answering the question referred we 

have to deal with only one of the two methods by whieh а Hindu 






widow ean alienate the property of her deceased 
which she has inherited an estate, For present purposes, it 
may be taken for granted that ber alienation of the whole or 
E of it can be supported by proof that it was nccemary, or, 
what is practically the same thing, for the purpose of. be 
е husband's kindred ¢ of the limited number of wı 
preseribed in the Hindu texts, with which we are not immediately 
Concerned, Furthermore, proof of due enquiry by the purchaser 
into the necessity of the alienation, leading to an honest belief 
оп his part that necessity existe, iw taken to be а proof of 
necessity, as far as he i» concer 























Taking this to be so, the question to be decided is : What 
fs the effect of the consent to the alicoation of the next heir to» 
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ly the next heir of the deceased hushand, to alienation аў 
Hindu widow is evidence that ^* the transaction was а fair one; _ 
^ and one justified by Hindu law, " but it seems that the effect of 
seh concurrence is at most to raise a presumption: Kaj Де ее 
Deben з. бой Chander Chowdhry.* Even for this purpose 
the consent of all the kindred is necessary, and the eireume- 
tances of the concurrence of any of them must be considered 7 
Sham Suudar Lut у. Асан Камыт! Ordinarily, (һе 
consent of the whole body of persons constituting the next - 
| reversioners should be obtained, though there may be cases in 
which «pecial cirenmstances may render the strict enforeem, 
of this rule impossible $ Ладони Singh v. Manobarnika Bakhsh 
Singê. І feel some difficulty in. approoiating the full scope 
of thie rule, but no doubt that it applies to а case when. 
the consent of а reversioner ix relied on ax affording evidence of 
the necessity of an nciple and on authority ` 
these rules apply where the alienation ix of tho whole or а part 
of the widow's estate, 















In the 





'econd place, consent to the widow's alienation his an 
«Пед on that al ewe where the widow may be 
suppose to have relinquished her rights over her deceased 
husband's property. That a Hindu widow can cele and 
relinquish ber rights in favour of the reversioner is clearly lald 
down by Homesh Chandra Mitter J. im (maga Perd Aur | 
Ў. Shnmbhovnath Hermun* relying өп the in Бееемнгіу 
Judononeg Бабе у. Sarudoprosone Movkerire ‘The décision 
мега Patent Appeal, andit 




























Я аа Lat Айс Gayawat,© where йік mid that “the | 

| (“Мож can nctelerate the estate of the heir hy нен 1 

lutely and destroying her lite-estate, " bnt it i» 4 шый d 
ха 
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y necemary " for her “ to withdraw her own life-estate, so tage 
the whole estate should get vested at once in the grantee. 
The principle is also recognised by в decision of а Full Вене of 
‘this Court іп Nebodistore Sarma Hoy v. Hark Nath Sarma 
_ Даў, but а conclusion ік deawn from it by which I conceive 
е ‘that we are hound, and which in my opinion carries the matter. 
very much further, In that case » widow sold to а stranger а, 
Share ін а (ані, which І understand to have been treated ax 
‘the whole of the property inherited Бу her from her deceased 
Husband. Tle reversionor then executed a reyarate decument 
7, in which he assented to the conveyance by the widow, and 
covenanted for himself and his шіге that he would not lay claim 
to the property at any futore time. Тһе reversioner then 
predeceased the widow, and on her death the person 
who succeeded to the property was one who wax not bound by 
tho covenant of the previons reyersioner, On those facts, Garth 
C.F, after referring to the principle of relinquishment, points 
“that a widow who i» anxious 
ше with 
lend for the time being, to alienate 
J о estate to some third person for their ні They 
2 "may both share in the profit» of » * and thus 
he person who would be the next male h 
baud. at the time of the widow's death is 
Me then goce oo But, 
of law, that а widow may relinquish ber estat 
her husband 
| prevent any alienation which the widow and t 
[t may thus mgree to make." After quoting authorit 
~ ‘об To allow the widow to relinquish her estate to 
hele heir of her husband, thing ; but to allow her to sell 
the whole inheritance, without any legal necessity. merely with 
the consent of the негі wale cir жо as to bar tl 
һейж of ler husband in the future, ix anot 
‘concludes, on authority and on grounds of practical con 
іе impossible fo hold that the widow may not sell the 
estate іп the way described. — Mitter J., after pointi 
Widow can relinquish the whole of her estate to the 











е to the deceased Вия 
right. 
ed, as а nter 
Tn favour of 

















ie for the timo being, it seoms 
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Soman ор komo cases. 
ae Bat, if the widow ік competent to relinquislf her estate 


` fo the next male heir of her husband, it follows, as logieal 
consequence, that she can alienate it merely with his consent, 
without any legal necessity," referring to the decision іп Mohnat 
Kishen Geer У. Hasgeet Bay’ to show that the one proposition 
follows ax а logical consequence of tho other. 


This decision is based on the principle-of relinquishment, 
though that principle i not distinguished from, or contrasted 
with, the prigeiple of consent being evidence of the proprioly 
of the alienation, and, ак І understand the matter, а sale by the 
widow with the consent of the reversioner is held on authority, 
and for yorpores ее to be equivalent. 
fo а relinquish 
and а conveyance by hi 




















ference betwe а кае by athe widow with the com 
of the reversioner, and а каје by the reverwioner after a relin- 
quishment Ву the widow, may be to some extent a matter of 
form, а view to which the Judges who decided Mount 
Kishen Geer's еше! , seem to have inclined ; but Garth C, J. 
expressly contemplates a case in which the sale is not only 
formally, but actually, hy the widow, because he supposes it 
to be made for the common benefit of the widow and the 
the profits of the transaction, 
А sale by which the widow receives the price of her husband's 
property does сой seem to be a relinquishment, as that teını 
is used in earlier cases and in the later case of Behari Lal v. 
Mahe Lat Ahir Gayamel" but there 1 read thir сме 
ax extending the meaning of relinquisbment so ax to make 
it indistinguishable, as far ax Tam concerned, from alienation, 
and І fed nothing in the later case in the Privy Counfil 
overruling this construction. Personally 1 am fortified in thie 
view by finding that Banerjeo J. im Hem Chinler Хонун? v. 
Sarnamoyi Lib? wequiesced in the decision im Nobodishore’s 
case," however unwillingly he may have done «o, and ww are 
as much bound by it as he was. 
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| On my View of the effect of the decision im this ease, а 
difficulty arises а» to whether the decision overs an alienation 
J ofl part as well as of the whole. In ite terms, it soerms not to, 
‘but in principle there ік no reason why It should not, and the 
Court in Heo Chuniler бапуа сазе! жетік to have thought 
it did: on the other hand, the decision in Behari Lal's ease * 
which was given after Nolofishore’s саве," though it does 
not notice it, and before Hem Chwuder Sanyal’s саве! is unmis. 
takably -eloar as to the necessity for a relinquishment being of 

the whole property. t 
Under these cireumstanees, T conser that the decision in 
Nololishores case? makes а sale by а Hindu widow of all 
her interests in the property that she ha» inherited from her 
husband competent to раж an absolute. title to the transferee, 
if it in made with the sonsent of the then heirs of her husband, 
and it hax not hoon sureste {н this cgse that a mortgage is to 
be distinguished in thi» respect from n sale. How far this rule 
MAY extend it is not necessary to consider exactly on the present 
Gearon, though I think it may safely be said that it might 
Toad ця out of sight of our starting point in the Hindu Law. 
| But I do not think we are bound to apply the rule in quest 
to кеме where, ax in the one before us, only a portion of the 
property in whieh the widow terested is affected by her 
notion, In Паўстаў Singh's сам 
обом оті само“ seems to be approved of, the бок 
executed successive transfers of all the property she inherited 
О From her husband ; she then died, and subsequently persone 
LL ho, it view of the julgment of the Privy Council, mast be 
қ ken to represent the reversioners at the time, ratified the 
© Willow's utienntions. If wo take this ease to Le decided or 
ry of reliaquishient ae well as on that of necessity bei 










































alienation and the ease is thi 











no authority for extendin the rale laid down in Volokishor 

| eMe! fo an alionation of а part ты follows from a 
* (1894) І. 1. В, 22 Cale. ада. 
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down | 
ciple, ead express themselves ая аран % 
de extend the widow's power of alienation аке ite present 
Mimite^ Т therefore concur in the answer to the quostion before. 
tus suggested by the Chief Justice. ee = 
Mooxenne J. "Тһе question referral for decision to the 
Fall Bench has been formulated as follows : " 
“Te the alienation, by way of mortgage by а Hindu widow: 
of a portion ofsthe estate of ber husband, without any proved = 
legal necomity, but with thr consent of tho next reversionee for — 
the time being, valid amd binding on the actual reversioner who 0 | 
is not the heir of the consenting reversioner 7" 
‘Tho texts relevant for the determination of thi question ate 
those of Katyayana, Vyasa and Narada, quoted by Jimutavabann. 
in the Dayabhags, Chapter ХІ, sectign T, paragraphs 20, 60, 0% 
^ Let the childless widow, preserving nnsullied the bed of 
her lord, and abiding with her venerable protector, enjoy wil 
moderation the property until her death, After her, lot the 















Katyayana, | 
the heritage of their husband ік pronounoed | 
Le! not women on any aecount make waste 
wealth,” 

З; Mahabharata, 

“When the husband is deceased, hie kin am the guard 
ef Ме childless widow. In the disposal of the property, and 
care of herself, as well as in her maintenance, they have full 
power. Wat, if the husband's family be extinct or contain no 
male, or be helpless, the kin of hor own father are the guardian: 
of the widow, if there be no relations of her husband within the 
degroe of а sapinda."" 
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Жетім | 
thew texts, Jimutavahana draws the inference that 
Я is competent to the widow fo enjoy the estate for life, which 
goes, upon the termination of her interest, to the heirs of her. 
husband ; it ie also competent to her to make a gift or wale for \ — 
the vlsequies of ber husband, and for other religious and 
"charitable purposes ; she may also, in cae of necessity, mor 
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‘tho орону or sell or otherwise? alienate it. We have conse- 
quently the prineiple that а widow can alienate the corpus of the 
property inherited by her for purposes of necessity, she can 
soll it, or mortgage it, and, in certain casts, she can even make 
‘ugift of a reasonable portion of it: Collector of Musulipatam 
у. біту Feuncata. Ugon this fundamental principle, has been 
engrafted, by judicial decisions, the equitable doctrine that a 
transferee is protected if he proves that he made proper and 
tnd fide паці ая to the өсімді exixtence of such alleged 
necessity, and did all that was reasonable to satisfy hime as to 
the existence of such necessity : Amarnath Sak v, Moh 
Bhagat Dayal’ Singh ү. Debi Dayal Sohn? aud Hancomane 
тертим Paudey у, Baboore Минеи Kovawerce.« It if, therefore, 
firmly settled that а widow takes only a restricted estate in the 
property of her husband, and that, at her death, it passes to the 
heirs of hor husband, except as to much portion a» may have been 
alienated by her for legal Tecessity? (Goeindehnnd Шүзееі у. 
Dominns! Bynack®), and it із beyond controversy that, upon thi» 
point there i» no difference between the Dayablaga and the 
Mitakshara schools of Hindu law: Aeerut Singh v. Koolwhnt 
Collector of Moantipatam у. Cavaly Vencuta Nurrvin- 
Шымана!  Thakoor [уйе ж. Rar Batak Raw, 




















‘Phe question next arises, whether, apart from lezal neqpssity, 
а widow is eompetent to alienate the corpus of the property 
inherited by her, with the consent of the then next. reversioners, 
wo as to bind the person who turns out to be the actual tover- 
Wioner at the time of her death, Thi» question wax answered 
Та the allirmative by the Bengal Sadar Court in Mew Сінай 
mülgesmdar v. Messnmwant Там Munnee,* Сәси! Chant 
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об v. Bishan Сівы Rai. "The reason for this conclusion 
does not appear to*have been clearly formulated, even if 
appreciated ін the earlier decisions, But reference is made in 
more than one place to the fact that according to the text of 
Narula, the relations of the husband аге the natural gaardians 
of the widow and they аге not likely to cansent to an alienation, 
mnless theme is justifying necessity for it. In а very early сано, 
however, Майна Lal Khaw У. Павее Sirvomnanee,® the 
question wa» pointedly raised as lo who were the relations of. 
the husband whose convent. was essentíal to validate the aliena- 
tion by the widow. It wax ruled that an alinnation by the 
Widow to be valid must bear the assent of tbe next heirs and 
the paternal kindred of her husband, and the same view was 
affirmed in Rovjwdwra Mobapater_v. Aunullat Khan. "Тһе 
point arose for considfration before the Judicial Committeo in 
Вапу Sriwuty Dibeah v, Haag Косе Lata,” bnt war wot 
decided, though their Lordahips referred withont disspproval 
to Модна Lal Кӛз» у. Rance Sircomuanee,* the decision. 
wherein was stated to have been "founded expressly on tho. 
ground that the deed thea in question was oxecuted without 
the concurrence of the dese ін the male tin 
though they were not heirs, were aarti 
wide.” А similar view was accepted by the Bengal Sadar 
Court іп Mefcoonniew Begum ү. 
See alo Nundtomar Rar у. Rajindernaracn, 
Bhawani ж Мышы жен! Хонт, 
however, was repudiated by the Supreme Court 
shortly after. Judomoney у. Sarwlapronuo,'® 

‘wax ruled that the reversionere whose consent was necessary. lo 


































Мине 















^ 0816) Mae бе. Цер а; (іт) 4 Moo. LA. E 
вір. (OS) 521. тм. в по u 
^ (1400)! Мае Sel Шер. 205. 7 (1826) Deng. В. D; A, M. 965. 
отр. (05) 190, 5 (меуі Мок. Sol. Мер аі) 
* (лаб) А Macs Sel Мер. 180 j 51. D. (ож) 236. 
Ты» (олуы. = (SE) 1 Мае, Sel нор а 
* (MIS мс. Sel Rep. 40) око, (OR) a15, 
«LD. (03) зка. зб (акад) 1 Hons 120 5 
* ^ азу мае ва пераа, 31 D (OS) 72. 


ЧЕК (O5) әш. 


+ 
б 








- тихс л. ә“ 


validate wa flienation by the widow consisted of that class of 
‘pertons only who would immediately succeed to the estate if 
the widow's irterest waz determined, and did not include that 
wider class of persons who might by possibility become heirs 
7 — on the happening of that event, Sîr Charles Jackson J. observed 
that where the widow's conveyance ix executed with the consent 
ofall the nearest heirs living at the time: of conveyance, and 
there are no other heirs of preferable or equal degree living at 
the decease of the widow, the whole estate in possesion and 
‘the reversion has been sufficiently represented fer the purpose 
‘of much eonveyance, and the conveyance is valid. 
Whe learned Judge referred to the pote of Mr. Colebrooke to 
tho саме of Mahodw v. Kuleani' to the effect that a “ widow's 
_ giftof the estate to the next heir і good in law, as such а 
2 gift is в mere relinquishment of her tempornry interest 
favour of the next heir; 4l жау, byvever, happen that the 
person who would have been entitled to take the inheritance at 
her decease might be different. from the one who obtained it 
"under gift or relinquishment to him as presumptive heir, and if 
the title of that person be either preferable or equal, 
і invalidate such gift іо whole or in part". Here we see t 
of what may be called the relinquishment theory, first formulated 
2 by Mr. Colebrooke, and applied, possibly unconsciously, in the 
омен of ЛГемимииый Bijya Dibeh у. Moasnmmant Uupoorua 
JDibeh,* Coltychund Dutt у. Moore, and Катын Bukslo у. 
Рамаяна Hose.‘ The same case, 
Fadomoney v. Sarolprovone,® expressly adopts the rel 
ment theory us consistent with the letter and spirit « 
Hindu law, He first described the nature of the ext 
* Hindu widow in the words of Lord Gifford in Cosriuaut Bysact 
E днн hiya 1 accepts the view of the true 
position of a reversioner a» defined by Sir Lawrence Peel, 
Oojutmory Пюнее у. Sagormineg [one and Hurry Dow 
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Dutt ж. Rewjunmoney ме) Тһе learned Chief е 
then points out that the poliey of the Hindu law is not to keep 
the estate, as long де possible, inalienable and subject to a 
species of entail in favour of pereome unascortained, but to: 
ienation of family property from taking place, 
her by operation of law in favour of the widow's m 
heirs, who would generally be other than the heirs 
husband, or in favo ır of. strangers, by the gift or other. 
tion of the widow. — Keference ік made in 
to the Dayabhaya of Jimutwvabanas, Chapter ХІ, Seotion І, 
раға». 63 and 04. Ax а matter of fact, the theory of elinquish- 
ment je foreshadowed in the зунда, Chapter ХІ, Section 1, 
para. 50, where ıatavahana lays down that the persons who 
would be the next heirs on failure of prior claimants, succeed to 
the residue of the estate remaining after her use of if, upon the 
demise of the widow ip whom the succession hail vested, іш the 
same manner ax they would have succeeded if the widow's right 
had never taken effect. ‘The words used by Jimutavabana. 
renfaerea: cart чат нъ зба afirê we «гэй: 
(if her right ceases or never. taker «есі ") are comprehensive. 
enough to ініме, not merely the core of the death of the 
widow, but all oases whore her right ceases ; in other words, 
the reversioners take the state, not merely when the widow 
extinguished, for instance by 
" e It , therefore, that 
in 1856 two ‘principles were recognised by our Courts. Accond- 
ing to one principle, an alienation by а widow, made with the con- 
sent of all the possible heirs of her husband, was hell operative 
Ъесаше the соон. of persons who were the guardians of the 
widow, and who were, as the next posible takers of the oxtatn, 

өзі. deeply interested tel the propriety. 
‘of the transaetion : Хайме. Mahan Deb Roy v. Dhununjoy Shale? 
Ме Chander Порой у. Gobind Chanter Banerjee 
According to the other prineiple, an alienation by a widow, 
made with the consent of the entire body of the immediate 
reversioners, was held operative, because between the widow and 
the reversioners the entire estate was represented, inaemuch ая 
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{the widow «night relinquish her etate in favour of the 
* — reversioners and create in them a present indefeasible interest, 
‘These two doctrines, ая is plain from an examination of 

the texts aod from the history of the judi decisions 

^ — 9n the subject, were entirely distinct im their inception and 
development. But, ак an examination of the cases shows, the 
distinction was subsequently overlooked, and the indiserimi- 

nate application of the two principles has caused much 
атачае. 

То во far ак the consent theory ix concerned, plainly 

indicated by Turner 1, J. in Calleotor of Медине v. Caraly 
Tenoata Navrainapah in the following passage: "It may 

to taken wx established that an alionation by her (tho widow) 

Which would not otherwise be legitimate, may become xo if 
kindred. Bat it 
























Proposition that im the absence of Fol heirs to the 
Husband, оғ on their failure, the fetter on the widow's power of 
ionation altogether drops, The exception in faronr of aliena- 
ion eA courent шаң be die to а preanunption of. tow that where 
Е Phat етилен! is given the purpose for which. the alienation ix made 
mat бе proper: 


‘he same view is emphasised hy Sie Jamas Colvile in Maj 
Смее айға ү. (өйөө! Chunder Chowdhury? their Төні- 
ships donot moan to impugn those authorities whieh lay down 
‘that а transaction of (ін kind may become valid by the consent 
of tho husband's kindred, bnt the kindred in such case must 
ggenorally be nnderstood t» be all those who are likely to he 
Tntorwsted in disputing the transaction, At allo 
ош be зней м caxenrrence of the wembers of 
ИГЕ raise а premoption (hut the trn 
and ove justified by Hinds Lar. "That it can be à presumpt 
of law in the sense of gow 
ships do not think. It is, no doubt. an el 
Into consideration, and deserving of consideral 
“watimation of all the evidence of the transact 
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impli ўта ей de jore, their Lord 
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Again, in Shaw Sewdar Lal v. сёй rm Kwsiar,'* Lord Davey 
gives expression to ‘the theory that consent of reversionere. 
merely affords proof of the propriety of the transaction, 
ўв the following teris: “At the date of the bond of 1877, 
Hula Kuar, as the heir of Khairati Lal was the owner of hin 
estate, but with a restricted power of alienation, 
Kunwar was next in succession, and, would, if «ho sn 
mother, become her father's heir’ and ‘take the estate, subject 
to the same restriction. Inayat Singh was one of the two 
malo heirs next in succession to the restricted estate who would 
be full owiners in the event of their surviving their grandmother 
and mother. Inayat was moreover a minor. At the date of 
the bond of 1881, Achhan Kunwar was owner of the property 
form daughter's estate with restricted power of alienation and. 
Inayat Singh was one of the heirs apparent. At both dates 
Inayat Singh was living in his father's house and dependent 
upon bim, То 1827 пекһег Асаб war nor Inayat Singh 
(oven if he had been of age), could by Hindu law make а 
disposition or bind their expectant interests, nor doce the deed 
apply to any but rights in possession, and in 1881 Tnayat 
Singh was equally incompetent to do ж, though the deed 
purports to bind future rights, To give validity to the bonds 
aw against the estate of Kbairati Lal, the tiff and appel- 
Jants must show that there was legal necessity for raising the 
money by а charge on Kbairati's estate, or, nt least, that in ^ 
advancing their money the creditors gave credit on reasonable 
grounds to representations that the money war wauted for 
such necessity. Iti» nota case in which all tho kindred of 
Khairnti have assented or could assent to the bonds, or either of 
them, and the eiremmataneen өте wot such as, in the opinion af their 
Lordships, to raise any preanmption, from anch concurrence на (hege 
seva of Achhan Kunwar әні Inayat Singh in the first bond. or of 
Inagat Singh én the second bond, that the transaction was a fait 
өте or оше justified by Hindu tam, In order to rain мей а 
premmption the consent of the deceased's: Агий ей to hie widow's 
or Пандев alienation wnat be shown to be given with a 
knowledge of the effect of whut they were doing and an intelligent 
intention to consent to auch ejfect."" 
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Оп the ether hand, the relinquishment theory was olearly 
explained by Lord Morris in the ease of Beharé Lut v. Май 
dat Ahir барака in the following terms: “At the time 
Of the execution of the skrarnama, Matibo Lal was not born, 
жо that the plaintiff was then the apparent reversionary heir, 
subject to the life estate of his grandmother, Lachoo Dai ; if may 
Ме wecepted that, according to Пішін Law, the widow сан accelerate 
the еме of the heir by conveying absolutely амі destroying her 
life estate, Te wax essentially mecessary to withdraw her own life 
мове, 40 that the whole estate should yet vested ul once ін the 
grantee. The necessity uf the removal of the olacle of the life 
‘estate in a practical check wn the frequency of эмей cowveynnces.”” 


‘The two doctrines, thu» formulated and applied, eame. up for 
examination by their Lordships of the Judicial Committee in 
Bajrangi Singh у. Manokornikn Bakhsh Singh? aod it 
remarkable that neither {бейту was *expressly теремін 
Approved, though detailed reference was made to juli 
decisions іп which either the one or the other principle had 
found acceptance. Under those circumstance, І think, the 
inference may legitimately be drawn from their 
Lordships in Hajraugî Singh ү. Manoharnidn Hakheh Singh,? 
that both the dostrines are well founded on principle: the only 
4jwestion în, what arn the 
subject to which each of these doctrines has to be applied, І 
the widow has alienated the whole of the estate of, her husband 
with the consent of some only of the immediate reversioners, 
ог, if she ba alienated а part only of the estate of her husband 
With the consent of all the immediate reversioners, or, again, 
di hw hax alienated part of the estate of ber husband with. the 

IL of xome only of the immediate reversioners, t 
merely furnishes evidence of the propriety of the transaction or 
of the fact that the transferee has taken after duc enquiry ax 
Yo the existence of legal necessity. The presumption which 
‘thus arises from the consent of the reveraioners 
and ік rebuttable; but, plainly, there is no room for the ap 
tion of the relinquishment theory. In each of these eases, 
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баі сная ӘЖ паланіў ен and destroy her 
limited estate or «he does not accelerate the estate of the entire 
body of immediate reverioners, On the other haod, if the 
widow trausfers the entire estate of ber husband with the consent? 
of the whole body of immediate reversioners, the relinquishment 
theory becomes forthwith applicable; the position is precively 
the same as if the widow had withdrawn completely and in ite 
entirety her own qualified estate, and the whole estate had 
vested at once the entire body of immediate reversioners, 
acceleration of their estate, ld conveyed 


















marked, and if it ix borne іп mind, we cai without 
diflieulty why Sir Andrew Scoble observes іш Bujraugi Singh 
У, Manoharnite ВОДА Singh* that ordinarily tho consent. 
of the whole body of persons constituting the похо reversioners 
Katha буты Sinor 
be самы in which 
special circumstances may render the strict enforcement of th 
mule impossible. This view i» consistent only with the doo 
that consent of reversioners, in certain classes of саек пя already 
explained, merely furnishes presumptive evidence of the pro- 
prety of the transaction; from thie standpoint, the rule мій 
down in Ramphal Rei у. Tela Kuari ® ennnot be sustained, 
On Ше other hand, the class of eases to which the relinquishi- 
ment theory as applicable ix easily defined ; they are caves in. 
which two elemente are present, namely, Дим, а transfer by 
the widow of the entire inberitance in 
body of persons who would be entitled 
ified extate of the 
‘This view, T venture to think, docs not really militatg. 
aginst the decision of the Full Bench in Nobotishore Sarma 
Foy v. Hari Nath битта Muy Sir Richard Garth сану 
contemplated а саве in which the analogy of relinquishment of 
her estate by the widow could be applied ı he speaks explicitly 
of the death of the widow or of the renunciation of the worl 
Љу her, or of some act by her which might in the eye of In 
РОСТ * (1400 1.1. м. 17 Са, мш. 
MR s AC * визу тг м O AR d 
таму T, волю Gates а, 
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justify. the inference that «һе was civilly dead. Тізе learned 
 Chiuf Justice alen refers to the contingency of a disclaimer by 
her at tho time of the death of her husband. 1n each of these 
instances, her interest in the entire estate “left by her husbaud 
would! be withdrawn from ber and become vested in the then 
immediate reversioners, Mr. Justice Romesh Chandra Mitter 
ix equally explicit on the point. Hw plainly contemplated a 
relinquishment of the entire estate by the widow in favour of 
‘the then next male heir of her husband. 1 am not unmindful 
5 that Mr. Justice Baverjee, who, when at the Bar successfully 
argued the case of Nobubishove Sarma Коу ү. Hari Nath Sarma 
_ Жең! оп behalf of the respondent, stated in the ease of Hem 
Chunder Ванда у. Sarnamoyi Debi, that the principle of 
the Full Beuch decision ix applicable to transfers of part of the 
estate as of the whole, and thi» wax subsequently accepted 
without question in Palin Chandew Mandal v. Hola Manlat.^ 
Ап examination of the record, however? in the ease of Nolobishore 
Sarma Hey v. Нагі Nath Sarma Коў" docs mot confirm the 
_ үйе Taken by Mr. Justice Banerjee : on the other hand, vo far 
2 ті сап gather, the alienation in controversy covered the entire 
‘estate nnd was made with the consent of the entire body of 
immediate reversioners. The two pointe which were considered 
by the Full Beach were in essence there, namely, seal, whether u 
transfor by the widow with the consent of the immediate rever- 
жіопес could be treated as equivalent to a transfer by the widow to 
the reversioner followed by a transfer by the lattor to the alience, 
and, secondly, whother а transfer by the widow to the immediate 
о оное stood on the same footing ax a real relinquishment by 
| іші Upon the Hirst point, it was ruled, in comonance with 
previous decisions (Shima Soouluree ү. Shurut Chnader Бей, 
| даа Kishen еее v. пине парз буа Рона Kur 
ч. Shumbhoonnth Насты Mrdhoomotun [ow х. Molkeuderls 
Жама? |, that the question wa» one of form rather than of sub- 
stance, and, that, consequently, а conveyance by the widow 
| With the Assent of the immediate reversioner might be deemed 
to operate previsely in the same manner as two conveyances, one 
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Әу the widow to the reversioner amd tbe other Gy the rever- 
sioner to the transferee. Upon the second point, Sir Hiehanl 
Garth was ioclined to take the view that a sale of the whole 
inberitance by the widow to the immediate reversioner did nob 
stand on the same footing a» а real relinquishment by her, 
‘and, apparently, Mr, Justice Pigot wax of the каше opinion; 
but, in нн of a series of prior decisions of thie Court [May 
Bulluth Sew ү. Gomesh Chander Kove," Trilochun Chnekerbutly 
w. Umesh Chuuder Lahiri *], they acceded (о the contention 
that а tranafyr of tbe whole inheritance to the next male 
heir might be treated а» а relinquishment by her in his favour. 
If the matter were cer rategrw, І would without hesitation 
adopt the view that а sale by the widow of the entire inhori- 
nce to the then immediate reversioner doc» not pom the 
characteristics of а real relinquishinent by her, ах contemplated 
by Hindu law-givers. A widow who transfer the property. for 
^ consideration or relatos 
‘cannot, by any stretch uf language, be deemed to have relin- 
quished her interest іш the estate of her husband ; the estate 

сезсе, only undergone а transformation 
le property bas been converted into money 
which may be shutited out of night ах land never cau be. But 
if thi» strict view was not acceptable in 1884 00 the ground of 
uch leas can il be pressed now; І do not, there- 
fore, rest my conclusions on this, the strictly logical view of 
the matter, especially in view of the fact that if the relinquish- 
ment theory is restricted in application only to cases where 
thore i» а real relinquisbment, that is, а real abandonment Бу 
the widow of her interest, the stringeney of the rule may be 
‘evaded in practice by the execution of а formal deed of relim- 
quishment and a seeret payment of consideration to the зоў 
ог a separate agreement to pay ber maintenance allowance: 
for Ше І awume, consequently, ax Sir Richard Garth di 
that when a widow selle the entire inheritance to the immiedinte 
reversioner, she relinquishes ber estate in his favour ; this view 
was in substance adopted by Lond Morris іш Hekari Lat v. 
Modko Lat Ahir Gegen? when he stated that according 
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Я 1 Hindu Law the widow ели accelerate the eslale of the heir by 
conveying absolutely ant destroying her life, culate. Beyond thie 
proposition, Баж, a» we have seen, oa sgmewhat questionable 
founds, we need pot go, and, as 1 read the judgments io 
Nobokishore Sarma Ruy v. Нагі Nath Sarma Нау) we are 
nol required to go even by the Full Bench decision, "The 
prineiple of that decision is applicable only when the transfer 
һу tho widow is of hor entire interest in the estate inherited 
Му hor from her husband, and is made with the consent of the 
whole body of immediate reversioners i ап extehsion of that 
principle to oases where either of these elomonte is absent is not 
warranted by the language used by the learned Judges, nor can it 

be deemed а logical development of the principle acknowledged 
22 Әу tliem we the foundation of their decision. 


Upon an examination, then, of the tests and judicial 
+ decisions applicable to this Matfer, вой upon а review of the 
анне Which underlie them, the following propositions appear 
E to bo deducible : 
а (î) When а Hindu. widow has alienated, іп whole or іп part, 
the estate inherited by her from her husband, the transferee сап 
‘establish а good title as against the reversionary heir after her. 
death, if he proves that the alienation was made by her for 
purposes of legal necessity. 

i) When a Hindu widow has alienated, ia whole or in part, 
the estate inherited by her from ber husband, the 
сап establish a good title as against the reversionar, ^ 
Мег death, if he proves that he made proper and Жм file 
enquiry as to the actual existence of legal necessity, and dit all 
E that was redsonablo to satisfy himself ax to the existence 
22-2 Weeessity. 

(йі) When jn whole or in 

part, the estate inherited by her from her husband, with the 

| consent of the reversiouary heirs, such consent may raise the 
а presumption that the transfer was for legal necessity or that the 
| transferee hal made proper and font file enquiries and had 
Цви himself a» to the existence of such necessity. The 
quantum of consent necessary to raise thie presumption depends, 
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Hindu widow һа» alienated, 
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VIS E высноў OF LEADING Сәке. 
Ж the facts of cach particular case, and, 
Prwrnmption raised by such concurrene on the par of the — 
reversioners i» rebuttable, * 
(iv) When a Hindu widow lad alfensted shor сайға interest 
jn the estate inherited Бу her from ber husband, with the _ 
consent of the whole body of persons entitled to wuceeel as 
immediate reversionary her, the trausferee equines а 
title wr against the actual roversionary heirs at the time of hor 
death. 


Та view. of this exposition of the hw, І boll, 
ecopeurrenee with the learned Chief Justice, that the 
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alienation by жау of mortgage haw been effected 
by a Шода widow in respect of a portion of the estate of Ім 
husband, with the congent of theeuext roversioner for the ti 












being, such consent вау raise a presumption that the transaction 
was for legal necessity of that the mortgages Һа acted therein — 
. after proper and бон fide е 





to Ше existence of 
it arisen, is rebuttable, and it is open to the wetual reversionerto | 
establish. that there was in fact no lega! necessity and that there 

had beon no proper and бона file enquiry by the mortgagee. 


"The facts of th 
the Coi 


Horuwoov J. Lagree with my Lont. 
come вый many similar eases which come befo 
clearly show that the consent of tho next reve 
time being must be hedged in with абед 
any limit to the widow's powers of alienatio 

A spendtheift: young man who happens to te the next 
reversioner at the time of the alienation induces the widow 
money on mortgage for his benefi to be spent by hin on 
his own immoral or wasteful purpose. ‘The only legal pri 
upon which such a condition of things could be ў 
ie that the widow bas entirely relinquished the estate to th 
ext reversioner вө a» to cast on him the whole responsibility 
{or the жәме of the ancestral property. lu the жетсе of - 
(зей relinquibment there must be such а consent by the 4 
" nearest revervioners ае to raise a presumption that the (ыа 
ion was а fair опе and one justifisl by Hindu Law. Such а 
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presumption ean only arise Sith reference to the cirenmetanees 
of each ease. 


JU ix unnecessary to refer to those cafes whieh have been 
Шай with іп the judgment delivered by my Lord, where legal 
necessity is proved or presumed from facts. If the question. is 
answered in the way my Lonl the Chief Justice proposes to 
answer it, it seems to me that АЙ diffienlties. will be met and 
walutary check will be put on the extension of the widow's 
power of alienation whieli is deprecated by their Lonlshipe of 
the Judicial Committee in their latest decision. 


Nols Tue май, where в deel by а limited owner with qealited power of 
Milepation tu иреше, la, whee the үшү for which the алена wav 
i, та» proper or legitimate, The limite of thie power were detent һу 
Parner Jo. Э, in Сене of Мане Целана v. бегу Veneno 8 Мен LA. 020 
(010); " The widow ғанша of her own will allen tho property, езде for 
есін! purposes. Vor religious umet ltalle үүн or Now which are 
Tipped. to conde tn the spiritus] we іа 

er ef мнен than (м whieh abe гөмееее for purely ж 
унт “То savant an alienation for the lat, she там show. пасва 
Та тайма!» that m every vase where ан slionation hy a Пане ver к 
Гар Баана кесемін thevofue se hu ена «ê урын йе validity. 
Пала зае д arrow aud resivictesl view of the жөре of the true rule on the 

Hie (ем ік, le the tranmnetion (мін anil proper, Insul and valid wnt 
1 фу thn Taw) кесеміһу із only ом of tho phases of ii 
eit ве Ha Laer v ee M ма ГА. 2, м. 

"п. 25 TA. Тка нна уау û iir OLS вю 
ale, төз Thus the widow has к 9f дроу for regine or 
«Маб үнімен or for ранены NEN are enpyeeei 10° candace ta the 
iral. welfare of Mer Ммм! than what she panos ба pre ori 
ila, Ая axhanstive emumeration of those religions or 
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ing Tanke ані the Whe, Cone rh v Ма; Marley's інген 110, 
mid (ө eXenvation мей comseeration of а 8 ee 4 
AECL. ма. А пими мы, але, or mother, te en 
Ju mil portion of the etate in her lada fr religions rary 
Ж. Кыгчай1ї Мыс 8сі, Не, AZ. Панскае v. regain. Y Мае Scl шер. 
147, Йон v, беле, 1 МАМ. эл, Ranjeet е Woven 2 Wil. э, lees Коса! + 
ан Kishore, LL, 22 Cale. эю, Cheese ж буын р Cul. 1 
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(106), Жизнь v. 846,1 Mor. 405, conus nl 
Засна (1800) Мый. RDA. 74, Meme к. пасуе, LR. ж Мы 
ва Хара v. Dim, EL, 11 М. Фа, То 
асела ^s. Bil ва MY ВЕ өөй Pares ior 
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абл toss RO to ана V the «оғы ы PE ін 
; ‘tion cropped тр. Tt bue been laid down that the beat proof of necessity. wi. 
Ve when the nent veversiomer consent бө мө alienation Му the widow, Me ie. 

the man most interested асе. If bis мәнет has boon ое 
there le a xuarantes that the sllevation le justifiable, This rule of nridenoe 
ne ded do the enosideration of the question regurdinu. of the 
Jie ow well ена нй thes thes consent must have been given 














st an зонами of property by «inde woman affording 
the alienation was made under circumslances which ғовдегей И lawful and 
Ma тру боры v. віш, OLS өю го, 11.08.41 Cale TVA. In 
That cave the question wet aa te the valley of au joa for 00 звалі у indi 
widow, көгі 4l, with the семир! of te then retersionern ond whlch тей Patt. 
Sr an ervangowont or setsloment in which al 
family shared 

‘The language of the decison of the Privy Council in Mart ка 
Koshi Ресей, ЗА O.L, 225, 1 LR. 42 Cale. 876 IC, LW. 42 ГА, 40, emn to 
анала that the consent һу tbe кен revelonor а somethlog wore. then 
тайды of наса, hak M fe om. equity o favet of the айык. IV Gh 
thelr Lendehipe have gone ^ step further than in the case of Поу Gopal 
Qirieiire, 1. b. KR, 41 Cala Тай In the former саве, their Ганца мые 
"ты ушем o tbs lw ba e valld and legal. sosta: шау, ORE 
te (йаш by proving the conset or concatronce uf the erverslekers My Or 
nthe transactions. But the mere ottesation Му relative even Veni 
We might be mle contingent reverionar, deer tt зенит import = 

P When mich к stringent equity ae arises out of an alleged conr іу the | 
roversioners le coogi tube saterond өрке them, әке consen show wat 
Teed from етот acie егіс enpported Му dukious orl ета 
там be ваба аһа hy ремін evitence that upon an intelligent 
ing Wf the mature ofthe dealings they voncarred in binding their intereslu" 

The кішіге in auch саве rut generally mean АП those who are: lik 
Î to te ЛҮ SEE eet E тыгыш M DE! 






































. x 
_ВАМСНАМОВА MARTAND WAIKAI Ая» cris 
ахо . 
VINAYAK VENKATESH KOTHEKAR лхо дхотнки 


(парнай im 1. Re 41 IA, 290 ; 1.1.18. 42 Cale. 984 Г.С. г 
; 18 CAI. поз Р.С) 


‘The facts of the case жеге n» follows * 

‘Tho suit was instituted by the appellants, three brothers, to 
recover possession of immovable property which they claimed ax 
reversionary heire, according to the Mitakshara law, of ово 
lokshman Rao. Ax appears from the рейіртее ert ont in the 
judgment of their Lordships, the appellant theongh 
ЖЫК коше тазар sce май io даваў (орнар Йй; ЫЎ 
usual way, namely, including both first and last ae а degree) from 
Тішаўі Pant, the grandfather of Lakshman Rao. The repon- 
dents (defendants) were the husband of Lakshman Rao’ 
deceased daughter and their son, 

Tt was admitted in the present appeal, though it һай been 
otherwise contended by the respondents in Indio, that the family 
of Timaji Pant was governed by the Mitakshara law. 

‘The judgment of their Lordships жак delivered Бу 

Ма, Aken Ati, "he suit that has given rise to the present 
appeal was brought by the plaintiffs in the Court of the District 
Judge of Malaghat, in the Central Provinces of India, for 
possesion of certain properties which originally belonged to one 
Lakshman Mao, whose next of kin or ани they claim to te 
ler the law of the Mitakshara, 7 

Lakshman Rao died in 1851, leaving him surviving his widow 
Jankibai aud а daughter Chitkoobai, both since deceased. The 
defendant Venkatesh is Chitkoobai's husband, On Lakshman 
Rao's death without male issue his inheritance devolved on 
Jankibw. She held posession of the properties in sait asm 
Hinde widow until her death in 1883, when Chitkoobai 


еген!) Hot Меніне, Lord Harker of Мейер, Rie John Fey 
ана ме Ameer Ай. 
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міны LAW. ба. 4 
succeeded (b ber father's еше. She diol on May 7, 1804, ы 
leaving: the first defendant, her hushand. The second defendant заа 
беа won adopte! by him after Chitkoobai's decease. мані ме 





"The present action was not instituted until Матев, 1006, Vionrgk Veokatoal 
‘The plaintiff claim that the inheritance to Lakshman Као opened 
to thom on the death of. Chitkoobai, and that they are entitled to 
recover possession of the properties from the defendants who have 
no Fight of succession to Lakshman Kao's estate. 


‘The following genealogical table will explam the relative 
position of the partion and the exact nature of the claim 2— 





Sheeran 
Сау 


і 
аман Kan + Заві 





‘The defendants resistel the claim mainly ou two groauds ; 
thoy alleged, first, that the ancestors of the parties had migrated 
to the. Central Provinces from Ayiegarh, situated wii the 
Mahratta country, where the law in force conferred on the 
daughler succeeding to her father’ lance ан absolute 
estate deseendible to her own heirs ; that the family of Timaji 
us still subject to that law, and that accordingly the estate 
which Chtkoobai had acquired passed on her Чем without 
jane tg, the first defendant, her husband. — lo the second 
place, they urged that the plaintiff had no heritable right or 
interest іп Lakslu Hao's estate as they did not со 
within the category of bandhus entitled to succeed to his 
inheritance. 

The Courts 
held that on sett 




















India have overruled the fist plea, and hav? 
grim the Central Provinces the fami 





сіла бак; 
Сваё they have given effect to the ыа? cond 


` tion; they have held in 
well defined limit where the 
succession ceases, and that the plaintiffs аге beyond that 
‘They have accordingly dismissed the suit. 


‘The plaintiffs have appealed to Н 
the case has on, both 
and learning. 


In dealing with the anguments add 
ева of the appellants their Lordships cannot help oy thing 
опе circumstance, namely, that in the Courts below, во far ax 
appears from the record, it was not denied that there was « limit. 
to the heritable right of bandhug, Шю only conteution being 
whether it тө» seven degrees from the common ancestor or five 
se urged by the defendants. Before thi» Board, on the other 

з Р hand, it has been strenuously contended that there ix no limit 
to the succession of айн Their Lordship do not wish, 
however, to draw any inference from this change of round, for 
what they have to determine in this appeal ік whether the term 
Маа ix to be construed as the plaintiff argue in the broadest” 
sense, or whether it is заем to any limitation, and in 0 
latterrease what that limitation is according to the law by which 
the parties are "governed. 

























In the Hindu Law the succession of heirs: individually speel- 
fied does not present much difficulty ; the controversies andi 
divergences amongst Hindu lawyers аге chietly concerned with 
collateral succession. Mann, the ancient sage, whose identity ір 
lost in the mist of ages, but whose word is regarded as divine, 
after giving the rules regarding the succession of lioeal male 

22 descendants and male ascendants, declares: “ The property of a 
pear sapinda shall be that of a near көрінім)" Sir William: 
Jones in his translation of Manu’s Institutes has rendered the 
passage somewhat differently, but for the purposes of the present = 
йаш» difference ix of little importance. à 


4 СУ ehaptor 1X, v. 181 Тыз е the малім given у Norris кей бам A. = 
- гін Babe Lat cem ge Sor oh э-н: d 
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ineíation that all the schools base the right: 
of elis lerals to succeed to the inheritance of a deceased person, 
“нін refers only to the suecsesion of one male to another, for 
_ females inherit hy express rules. The right of collaterals, there- 
fore, is dependent on the ence of the sapinda-relationship 
ween the propositas and the elaimant. The contest that has 
arisen in the several schools ix with reganl to the meaning to be 
‘attached to the term sapinda, in other words, what does sapinda 
relationship imply, and what is the true test for determining 
ether « partieular person ix a sapinda to the deceased or not ? 
iei the author of the Dayabhaga, the guiding authority 
in the Bengal or Gauriya school, considers it to mean “community 
in the offering of funeral oblations." He draws his argument 
from the word pinda, whieh literally signifies a tall of rive 
‘offered at the performance of obsequial rites, Mr. Lowndes is 
probably right, that in сару times the right o 
51 (ўза on the right to participate іне offering of funeral 
oblations, n doctrine which ix part and parcel of the Dayabhaga 
rules. 


But it ix abo сенг that Vijnaneswars, the author of the 
 Mitakshnrn, who appears to have flourished towards the end of the 
енен and the bezinnins of the twelfth century of the Christian - 
етө, көте тіке” centuries before Jimutavahans, abandoned the 
ancient docti w| construed sapinda-relationship to arise 
from community of blood, or, to use the quaiut, language of 
Hindu writers, "community of particles of the «ame body." 
His legal conception in this respect will appear clearly from а 

we of the, Mitakshara, Book 1., chapter on Marriage, 
ineludel in Mr. Colebrooke's translation, То 
Lordships will have to refer later on in the course of this 


fidgment. 


Mosurs. West and Hühler in their Digest of the Hindu Law, 
the morit and authority of which has been recognized by eminent. 
Hindu lawyers, bave examined în detail the doctrines of the 
Mitakshara on this point, amd their general conclusion as to 

- Vijoaneswara's legal conception of sapinda-relationship is 
summed in the following words, that be based ît“ not on 
he presentation of funeral oblations but on descent from a" 
(СҚ Stor, and in Ше ense af. focios изо on marriage 

9 
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virtually obliterating one of the mai 

Benares and the Верда] school. Hut it ix now recognized thi 
hie paraphrase was erroneous, and that the true theory of 
sopindacrlationship propowmted by Vijnancewara wax based on 
community of blood. It ix ou this theory of Vijnaneswara that 
tho learned counsel for the appellants place their chief reliance. 
‘The plaintiffs, 4t is urged, are unquestionably related to Taksh- 
man Rao by tie of blood ; they are, therefore, bis sapindas, and. 
consequently, in the absence of nearer kinsmen, entitled to his 
inheritance. It іе to be remarked, пе has been observed in 
previous eases before this Hoard, that the Hindu law contains its 
eit 









the rules and doetrines enunciated by Ия own lawyivers and 
recognized ex pounders 


The Мінак 





purports to bo à commentary on tho work of 
Yajnavalkyn, who is коровой to have lived about the second 
century of the Christian ora, about а thousand years before 
Vijuaneswara. In the spoken of in terms of 
" andl his doctrines, developed by Vijnaneswam, 
certainly shew а marked advance over the legal conceptions of 
his predecessore. Жо far as their Lordshipy have been ае to 
ascertain, the bandhus, or distant kinsmen related to the doconsid 
through females, make their appearance as heirs first in Yujna- 
‘enanoiations. Mr. Borredaile, in the first volume of lix 
reports of the Bombay Suider Dewany Adalut decisions, hae | 
ж translation of the index to the Mitakshara, which furnishes 
a geueral ides of the scheme of this great and important work of 
Hindu Law. It consists of two books ; the first enllod the Aeha- | 























second the Vyavahamdhyayu * Оп the Laws and 
People.” Both books, however, are so interrelated that the rules of | 
the one ents searcely be construe without reference to the other, 

Jt in to be noted that in the Vyavastha Chandrika the book.on = 
© Established Rules of Conduct "ix cited a» the Achara Adhyaya 











с 2 
r3 ик тат. . 


(“Chapter br Book on Established Itulesof Combvet "), 

‘the decisions of the Indian Courts and reeent works on Hindu m 

Taw it is referred to under the name of the Aeharakanda Ма, 

Division or Puit reluting to Established? Rules of Conduet"). еб (Я 

"Tn Ое third сыра of. tho Aehars-kepda Vijnasesware aye “Самые 
down the rules relating to the forbidden degrees of kindred, av 
here ho defines his theory of relationship. А translation of th 
passage is to be found in the Digest of Hindu Law, by 
West and Buller, and alo in the judgment of the Bombay 
High Court іш Lalluthai әуеде ¥. Мебел bai, which 
«ате on appeal to Мет Majesty in мей and was atlirmed hy 
this Board. 

* What passage runs thus: “Не showkl marry a girl who ix 
hon-sapinda (with himself), She ін called his sapinda who № 
(partiolue of) the body (of some ancestor, ete.) іп common (with 
lim). Non-apinda meat wet his gapioda. Such a one (he 
нов marry). Sapinda-relationship arises between two people 
through theit being connected b 


let in n 
ne 





























body having entered (h 
^ the grandson in жарим hip) 
paternal grandfather avd the rest, because through hi» father 
particles of hi» (grandfather's) body have entered into his (ој 
Just ж in (the won т sapinda-relation), of his mothe, bec 
particles of his mother’s body have entere! (into h 
(the дими оо stands іп sapinda-relationship) “to 
© grandfather and the rest through his mot 
ерде) а sapinda-rolation of his maternal aunts and ıı 
the wet, because particles of the same body (the pater 
Табат) have entered into (his and thes); li 
Sond іп sapinda-rolation, 
зад hê rest. So also tho wife and the hustand (are. 
% relations to each other), because they together beget one body 
{the son). In like manner brother! wives also are (sapinda- 
relations to each other), because they prod 
with those (severally) who have sp 
“deounse they bring forth son by the 








Lifewise 
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Жо also (is the 
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aol eil. (1880), Vo T, pe 120. 
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SELECTION Or LEADING смее, 





person, and thas their husbands’ father is the common 
bond which connects them). ‘Therefore one ought to know that 
wherever the word sapinda is nsed, there exists (between the 

persons to whom it іх applied) a connection with one body, either 
immediately or by descent." 

"Then after refuting certain objections to his explanation of 
the worl sapinda, Vijuaneswara proceeds thi In the 
‘explanation of the word *asapindàm" (non-sapinds, verse 52), 
it bas been said that eapipda-relation arises from the circumstance 
that particles of ove bcdy have entered into (the bodies of the 
persons thus related) either immediately or through (traneminiou. 
by) descent. But inasmuch ax (this definition) would be too wide, 
since such a relationship exists in the eternal airele of births, ів + 
some manner оғ other, between all men, therefore the author 
” (Yajnavalkya] says — 


“Verse 58; ‘After thé бИ 

















antestor on the mother's ard after 
the seventh on the father’s side.'—On the moth ide in the 
mother’s line, after the fifth, on the father's side in tbe father's 
line, after the seventh (anpestor), the sapinda-relationship семен ; 
these latter two words must be understood ; aud therefore the 
word көрініз, which on account of (etymological) import. 
(connected by having in common) body) would. 
apply to all men, ін restricted in 1 
paukaja which. etymologieally 
and therefore would apply to ail plants growing in the mud, 
designates the lotus only) and the like 1 thus the six 
descendants, beginning with the son, and on 
the seventh (in eneh ease), are sapinda-relationss 

































what a learned Hindu scholar со 
Vijnaneswara when defining the word eapinda. 
then explains the following wonls in the next verse of Yajoavalkya,, 
beyond the fifth and seventh degrees on the mother and 
the father's side respectively. It has been already explained, 
that the relation of sapinda existe by reason of the connection of 








+ West а Mahler, Vol 1, p. ізі ' 


iy й 








> а. 
яве taw. 0 + 

` «е parts of the same body, both direetly and indirectly. But ЕЯ 

such a relationship is possible everywhere, in some way or other, мей 





between all men in this wide, wide workl yithout a beginning. 








‘the sage limits it thas, * Beyond the fifth, ote.’ 

"Тһе moaning is ‘on the mother's widh 
mother, aftor tho fifth degree : © on the father's si 
of tho father, after the seventh degree, the relation of sapinda. 
comes. 


Although the worl sapinda, therefore, may bê applied in ite 
‘etymological senso almost to all men it is, there сап be no doubt, 
Пішімі in its signification to certain definite individuals; just as 
“the word mud-born is applied ouly to a lotus. 

“Thus the father andthe other axcendants are six sapindas 
and the son and the other descendants are six; an 
тоне 0 ія the seventh, In case^of the vision of a line also, 
the enumeration should be made until the seventh degree, сон 

 mencing from whence the direction of the line changes. Thi 
"rule should be applied in every сане." . 

Their Lordships have no manner of donbt that in the pawases 
quoted above Vijnaneswara was laying down rules for the limita- 
tion of sapinda-relationship generally. 


Tt has been suggested în argument that this limitation is with 
: regard to marriage only ; that it defines the prohibited "degrees 
within which а man cannot marry. A similar cSntention was 
put forward іп Lollwbhar Bapsühai у. Mautnrarbar. The 
observations on this point of the learned 
was the distinguished jurist West J. ( 
- — amd afterwards Sir Raymond West), appear to their Lordships as 
oftremely apposite to the present case. 

Westropp С. J. in that case (at p. 426) said as follows: “it 
has been contended for the plaintiffs that in the above extracts 
‘from the Achara-kanda and the Sanskara Mayulcha the re«jec 
authors were dealing with sapinda-relationship 
aspect only, and that, when they wrote upon sapinda-relati. 
with reference to inheritance, they may be regarded as vi 











һе man 
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Y Buresdhikaris Tagore Law Lectures, 1690, pp. aoa, вом. = 
* LL. Н.З вон. 29. 








Mat that the “rests upon the plainti желіне А 


Vijosneewars and Nilakantha regarded sapinda-relati ship as 
resting on арга baxie for the purpose of inheritance from 
that on whioh, dogmatically perhaps, but most distinctly, the 
‘owe һал placed it in the Achara-kanda and the other in the 
Sonskara Mayakha. We do not think that the learned counsel 
for the plaintiffs have given any good reason for йт that 
the authors intended to nay such difference, nor ie it likely. 
that they did, М 

“т Jaw of the Hindus as prevail- 
img amongst castes, or in particular local iw, generally. 
speaking, almost inseparably blended with their law of succession. 
in the same castes or localities, an opposite condition being 

















Awa matter of fact, ая Messrs. West and Bühler point ont, 
aneswara expressly жау» " wherever the worl sapinda is ше 
there exists (between the persone to whom it is applicable) а con- 
nection with one body either immediately or by desee 


In Uwaid Bahadur v. 244 Chand 1 tho learned judges of the 
ill Beneh (one of whom was a Hind judge of great eminence) 
түрге themselves on this point in the following terme i 
У Having taken great район in accurately defining the word 
»apinda in the beginning of bis work, and having said іп elear 
wonls in the passage in question that ‘one ought to know that 
wherever the word sapinda ix used there existe (between 
persons to whom it i» applied) а connection with one body either 
immediately or by descent,” it i» hardly reasonable to suppose — — 
that the author used the word in another part of the samo. E 
na different senge, It is a well understood rule of construction. 
amongst the authors of the Institutes of Hindu Law, that the 
same word must be taken to have been used іп one and tho same 
sense throughout а work юзе» the contrary» is expressly. 
indicated." 
Nor lave tbe learned counsel for the appellants been in а 
2 position in thi» ease to refer o any authority excepting one 


залан, d бак 119, ме р. E 
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supe Law, ie 


ЕШ theie Lordships will notice Tater oo, in support of their 
’ proposition that the limitations of Vijnaneswara on sapinda- 


‘rites, and do not relate to inheritance, 

The law of inheritance ін the Mitakshara translated by Mr. 

7 Colebrooke осенге in book П, and forms chapter VI of that 

. part of the work. Tt is entitled * dayuviblagu," or ^ partition of 
Mertage." It Is unecessary fo refer to chapter І of Mr. 
Colebrooke's translation, or to the earlier sections of chapter 11, 
ns they deal with subjects which do not come within the purview 
‘of this judgment, It ix with and VIL of chapter 11 
‘that their Lordships are principally concerned. Тһе renderit 
of the word sapinda as “relations connected by fun 
‘runs throughout Mr, Colebrooke’s translation, Hix arrangement 


“relationship are confined to marriage, impurity, and exequial 
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ғ 
22 Ме. Colebrooke hax эр into two сварок, divided into 

| жеоо. (‘This circumstance ix wotieed (n the Bombay је - 
` ment.) Chapter И, s. 5 (in Ме. Colebrooke'» translation), deals 


on failure of brother's sons." 















rm gentiles borrowed from 





Мейо оо given in the МИаһаһаға itself, Omittigg the 
introduced into the translation, and retaii 
ression», the parezraphs run ах follows 
















On failure of the patornal grandmother, gotraja- 
ıo paternal irrandfather м rest, 


ated by the tera 











Here, on failure of the father's descend 
dy the paternal grandmother, thr paternal grandfather. 
— the uncles And their rons. 
5. On failure of the paternal grandfather's 1 
Zreat-grandmother, the great-erandfather, 
inne, inherit, In this manner must be nn 
of the samanuzotra әріпіне. 





>, zeae 


the paternal 





= «ons and their 






tood the succession 


қа! 






d 
Ew. 


“б. If there be wane such, the succession: devolves on 
sammnodakas, and they must be understood to reach the seven 
degrees beyond sapindas, or else ах far as the limit of knowledge 
and name extend* Acconlingly, Vhrat Meno жау», ‘Tho 
relation of the sapindas ceases with the seventh person, and that. 
‘of samanodakas extends to the fourteenth dezreo, 
affirm, it reaches ая 
extends. ‘This is signilied by ойга,” 

Their Lordships have preferred to adopt for the purposes of 
this judgment the translation which was before this Hoard in 
Lalluthai’s Care. * 

IL is to be observed that the rule in paragraph 3 is thus stated 
im the Virnmitrodaya * з failure of the paternal graud- 
mother, the paternal grandfather and the other sapindas of the 
same ойға are heirs ; since U ж (оғ persone vonnected 
through the pinda or body) of „в dilerent қона are included 
ander ter the banidhu or “cognates. 















year sometimes to have wed. the 
term bandh including 
cognates, This ix clear from a passage of theTViramitrodaye, 
whore, after quoting the rule as to the succession of collatemls 
who places tho Бавария immediately after 
"Неге the term bandhn 
and the term sakulya (distant 
kinsman) means а sagot ме descended from a common 
Ancestor in the male bythe term 
ае the cognates of the father were comprised, then there 
would be a conflict with the order mentioned by Jogivwara, the 
Contomplative Saint, i^, Yajnavalkya, Yajunvalkya himself. 
employs the expression indiscriminately in various places fo 
signify connections and fr U in chapter THY of Мк 
Dharmasastram. he distinctly introduces bandhue as nequirring a 
heritable right of failure of the wotraja, "The passage ін Rao, 
Vishwanath Mandlik’s translation * is ax follows 
daughter, both parents, brothers, and likewise their sons, 


Tho earliest expounders. 










































LL. M2 Bon, дық, меу. ші. 
гі қағым Translation. (Calentia, 1870), is 100, 
Вы Багама Tracalation, p. 142. 

‘Mouillik's Hinde Law (ноту, 1880), p. 220. 











Шат з. 


ЯХ gotrajas (gentiles), bandhus (cognates), а pupil. and а fellow- 
student. Of these, on failure of the preceding, the next 
following in order is heir to the estate of one who has departed 
for heaven leaving uo райға ( lineal male Mexcendants).” 


Learned counsel for the respondents urges that this inclusion 

OF bandhus or cognates forms а marked extension of the right of 
inheritance to people who until then were not regarded as heirs, 
and he contends that it ix bardly likely this remarkable change 
‘Should bave been made without any limitation, considering that 
‘tho sapinda-rolatiouship was subject to a limit. * 


То determine how far this contention is well founded, 
necessary to examine alittle more closely the doctrines of the 
Mitakshara relating to the succession of collaterals. Vijnaneswara. 
im reality seems to have shaped the rules which govern this 
branch of the law of igheritance in force in the Henares 

x school. Ins. 5 (3) (Colebrooke’s Trfoclation ), іп deseribimg 

М the gotraja-sapinda or consanguineous relations sprung from 
the same stock, һе emphasizes the fact of their being 

- "members of the same family by the specific statement 
that the wapindas belonging to а different family (otra )—the 
Jbhinna-gotra—are included under the designation of bandhus. 
“his ie clearly borne out by the passage of the Viramitrodaya 
жігеміу referred to. Henceforth the word bandha, therefore, 
har, in the system of the Mitakshara, a distinctive and teclnical 
meaning, in other words it signifies the bhinna-gotra sapindas. 


Tu paragraph 5 for the word gotraja-eapinda is substituted the 
^ more definite term of samana-gotra sapinda, With regard to 
this West and Bübler' observe that “The substitution of 
smmana-gotra for gotraja, as well as the employment of bhinna- 
Rotm to designate the opposite of the term, both show that 
‘Vijnaneswara took gotraja in the sense of * belonging to the same 
_ family." Commenting on the passage relating to the succession 
of the gotraja sapinda, the Viramitrodaya, which is regarded as 
опе of the most important commentaries on the Mitakshara, за; 
“similarly to the seventh (degree) the sapindas of the same gotra 

J take the estate of a person without male issue," 



































© and ed, Vol. 1, p іза 
* замы Surkar's Translation, у. 199. 
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Martand Water 
Vinayak Ve 
“inayak Venkatesh 








ыны hig саны iu Yajoavall 
Іване, chapter 1, verses 53, 38, iu these words 1 
who has not lost his chastity, let him marry а girl . 
22. = who is descended from one whose 
gotra and pravara are different from and who is removed. 
five degrees on the mother's and seven on the father 
"The comment of Vijoaneswara on this text of Yajnavalkya bax 


but the following lines may be quoted again with advantage 
“On the mother’s side in the mother fifth j өп 

(ancestor) 
the sapinda-relation 


‘The translation by Sastri 





lapchandra Sarkar? of the 
сост i» important, as he ін the 





authority on whose expos 
runs thus : * While exp 
relationship is stated to be dircetly or med 
tion with one body, but that relationship of all persone may, in 
ове way or other, be traced with all other persone іп thi» world 
of eternal transmigrations of the soul with it» minute body, and 
so it would inelade persons that are not intended to be included, 
hence it i» ordained :—' and is bey oud the fifth and seventh from. 
the mother and from the fathor (respectively). ‘The purport ік 
that sapinda-relationship ceases beyond the fifth from the 
in the mother's line and beyond the seventh from 
P ^» line." 

Jt is quite clear, therefore, that tho li 
degree with regard ta the samana-gotra sapindas given by Mitra 
witrodaya is taken from the rule enunciated by 
‘Vijuaneswara on Yajnayalkya іа the Achara-kanda in rexpecteof 
the cessation of sapinds-relatiouship. 

"Now,  bhinna-gotra sapinda i» а bandhu according to 
Vijnaneswara. ‘The classification contained in chapter II, s. 0 
(Colebrooke's Translation), shows clearly who the bandhus are 
whom Vijnaneswara treats a» bhinnasgotra rapindas entitled to 






























1. Mandtit's Translation (Bombay, 1880), у. 102. 

> Wert and Bêbler, ed ed, Vol. 3. р. 131; layne Winds Lew (М 
«аз, к. 001, por, 910% 
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tation of the seventh _ 
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succession on failure of the gotraja. The passage a« translated 

«by Mr. Colebrooke rune thus: “1, Оп failure of gentiles, the 
cognates ане heirs. Cognates are of three kinds ; related to the 
person himself, to his father, or to bis mother ; as is declared by 
the following text, “ The sons of his own father’s sister, the sons 
‘of his own mother's sister, and the sons of his own maternal 
‘uncle, must be considered as bis own cognate kindred. The 
sons of hie father's paternal aunt, the sons of his father's 
‘maternal aunt, and the sous of his father's maternal uncle, must. 
Бе deemed bis father's cognate kindred. The sone of his 
mother’s paternal aunt, the «one of his mother's maternal aunt, 
and the sone of hie mother's maternal өпеде must be reckoned 
hig mother's cognate kindred.” 

2, Here, by reason of near affinity, the cognate kindred of 
the deceased himself are lis successors in the first instance, on 
failure of them, his father's cognate kindred, or if there be none, 

his mother’s cognate kindred. ‘This muf be understood to be 
tho order of succession here intended. 

Hore Ме, Colebrooke renders the won! grotraja iuto gentiles, 
and bandhus into cognates. He also paraphrases the three 
‘classes under which Vij майн, 
namely, the atma bandhas, the pitri bandhus, and the matri 
йан, ux “cognates related to the person himself, to his father, 

























the light of the comments in the Vi ya, "that. 
полкага was using the term bandhu in a restricted and technical 
“кепке, nx implying a relation belonging toa different family but 
drilled Бу sapinda-relations Та fact he expressly says «о 
fh chapter TI, « 5 (3). 
“ІШ ік not disputed that the plaintiffs do not come within the 
three categories mentionel above. But it ie the 
thority of Сй агі Lill Ray v. Bengal 6 ¢ * that 
the eoumeration is not exhaustive but төгө, 
In that case the question for decision was whether а 
maternal uncle not being specifically ineluded in the enumeration 
вама Sartre Translation, к. 300 
* TE Doo. Tel, Aj м. 
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әле im Ме Mitaksbara was excluded from өз 
Anewering that question in the negative, and 
although not expresgly она бос н 
‘a bandho, thie Board observed that the text did not purport to 
be ап exhaustive enumeration of all bandhus who are capable 
of inheriting,” nor was it eite ay such for that purpose by the 
" author ; and that it was used simply as a proof or illustration of 
his proposition that there are three kinds or classes of 
bandhus. ‘These remarks hardly warrant the contention, wl Hoh 
in attempted te ba based on them, that the classes specified by 


‘Vijnaneswara can be added to. 


In the prereat еме, however, it does not seem necessary to 
their Lordships to enter upon the determination of the question 
whether the classes can be extended, for the point at issue can. 
be decided on other grow 





‘The limitation of five degrees elefrly applies, and can only, 
the bhinna-oira жеріміз. Hut it іе contented 
limitation ін eonfinel to prohibition in respect of 
* has rely been obervel, part of the 
pears to have boon applied to the succession of 
m sapindas ; their Londships am unable to ме on 
what prinsiple it can be said that the other part relative 
to Kinsmen, who are equally өрімін but belong to а 
orent gotra or gens, must be restricted to matrimonial 
мйиу. 















Cousiderable roliaxes hw been placed оп the statement of 
the law by Sastri Golapshaniica Sarkar in. Шіз work on Hindu 
Law. Great respect is due to the opinions of that iewmel - 
lawyer. Bat it seems to their Lonlships that their weight in = 
considerably di«ountel by his d. in onler to prevent Ше 
decewel's peoperiy becoming so to speak davetivt amd thus 
excheating to the Crown, to bring in the caste people of the 
десем! also as Бап Бан, and the somewhat uncertain nole 
of hie conclusion, where he says (at р. 78): “ The conclusion, 
therefore, which appears to legitimately follow from the fore- 
going consideration, із, that the word Бой ia the Mitaksharw 
‘means and include either all cognate relatione without any - 
“restriction, or at any rate, all cognates within seven degrees ou 
both the father's af “ish as on i mothers side. 
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Again, hia attempt to widen the signification of the word AR 
sapinda by employing the English equivalent of relation does ея 

not seem to be supported by the definition of sapinda-relation- P 
ship in the Mitaksbara itself, > 5 


Vinayak Vaden’, 
= Reference has also been made to certain passages іп Rao ШАА 
| Vishwanath Mandlik’s valuable work, in which he says that. the 
wapinda-relatiouship for inheritance ix not always the same a» 
for marriage or impurity (arising from birth or death). That 
жаву or may not be; but in one part of his work to which 
‘the Judicial Commissioner has referred in his judgment the 
luarnel translator of Yajoavalkyn distinotly «ays that sapinds 
‘connoetion in general is '' coextensive with that for marriage. 
purpose," Мое in this connection, thyir Lordships think, can 
‘the following рокада in th» Viramitrodaya be overlooked : 
And the text, “The sapiola-rola‘ions! 
2 е seventh generation "tis te be еңі istently with 
‘the test of Yajnavalkya, namely * after the fifth and the seventh 
from the mother and the father (respectively) to mean that 
it remains in the seventh but ceases in the eighth generation, — = 
"Menos, ax in the caso of th» unmarried females, the 
relationship extonding over thre generations, а 
Та the ohaptor on impurity (эзозчфопе by death, ete. 
“sidered to le with roforence to that alone ; «o it i» to be d 
that this sspinda-rolationship (extendi to the fourth 
к relative to succession alon 


Tn the absence of any authoritative text their Lordships do 
way merely on abstract reasoning to displace 

which has received the recognition of the 
Courts in India, and which the District Judge, an ollicer of 
"great exporience aul learning, ways іе anseptel by “ұны 
opinion.” Ав has already been observed, the right of inheritance 
{а founde on sspinda-cclationship, whieh, un ler the Mitakshara, 
mean» consanguinity, in a distinet legal sense clearly explained 
by the author. ‘This за comes fo an end with the fifth degree 
when the descent is through а female. It seems difficult to 
“conceive that the right to inherit should continue after the 
relationship on which it is founded, and which gives it birth, 
haa come to an end. E 
















































> өмі Sarkar's Translation, pp, 100 and 








rero or seaman салға. 

Та the еме of Vid Bahodur „мы Chand ! ono ot the = 
tests employed for determiaing whethor the defendant in that 
case was а sapioda of the propositas was the mutuality of 
‘sapinda-relationship. ж The doctrine of mutuality is bused өп 
the rule counciated by Manu, and is fully explained by Rajkumar 
‘Sarvadhikari in bis Lectures at p. 000. Another well known. 


Hindu writer of the present day speaks thas of the above rule с 
“It is to be observed here that the wealth of a sapinda is taken. 
by his nearest sapinda, according to the well-known text of Manu. 
From that tect it follows that the relation of sapindaship must 
be mutual, Aong agnates the relation of sapiudaship is always 
тоа] ; but amoug cognates it ix not жо in а few cass, In 
‘onder to determine whether апу perwons are heritable cognates 
of the propositus "й is nesessary to see whether they are related 
as mpindas to exch other об Bahadur ж. Udoi Chand’ 
Unless sapimdaship ік татамі, one cannot be the heit of the 














other," - е, 
In Лайн Lat у. Мәні» Каш" the role of the М shara 
enunciated in the Achara-kands relative to sapindacrelationship 


in respect of marriage is assumed ax applicable to inheritance, 
Ты (ве! the jwlgment proceeds on that basis ; and the onder 
of sapinds-relationship with its lim im Rajkumar 
Багема Tagore Law Leetures is adopted a» representing 
а correct exposition of the Mitaksharm law. Тһе dcetrine of 
mutuality is also explained im clear terme: ^ Again, а варда 
Of the propositi» to be сарай of inheriting mast satisfy а further 
condition, namely, that he must be so related to the propositus, 
that the propositus is also а көрінім of him either direetly or 
through the father or the mother. ‘This mutuality of «apinda- 
relationship between the propositus ani hix heritable sapindas is 
sume аз а necessary condition in the ease of Cmn. Вайолет 
v, Udoi Chand,’ and the mulhority for this is to be found in. 
the text of Manu (chapter IX, 182) cited in the Mitakshara, 
chapter IT, я. З (3), ва interpreted hy Balambbatta and Viswes- 
жаға Bhutta, the two leading commentators on the Mitaksham. 
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"The text acconling to these commentators means thie, the 

а пем spinda shall be that of a near карта. 

this it is clear that a man in onder to be a heritable 

sapinda of the propositus must be о related to him that they 
fare sipitilas of each other." 

"These two decisions of the Caleutts High Court have been 
challenged on the ground that they represent Dayabhaza views 
rather than the doctrines of the Mitnkshara. ‘To their Lorde 
ship the objection seems hypothetical and without any basis 

the criticisms of Golapebandra Sastri. One of the 

judges who decided Баби Lal's Саве" wns the distin- 
guished judge and erudite Sanskrit scholar, Ме, Justice 
Goorvodas Banerjee, who was not likely to allow his mind to be 
confused by Dayabhaza conceptions in determining а came 
moder the Mitalishara Lav. 


{Whe general conclusion to which a «Әке examination of the 
‘authorities leads their Lordshi ay be bri-fly stated as follows: 
(a) that the sapinda-relationship, on which the heritable right. 
‘of collateral ix founded, ceases in the сало of the bhiuna-gotm. 
жарїпйа with the fifth degree from the common ancestor ; (4) 
that in order to entitle а man to succeed to the inheritance 
of another һе must be жо related to the latter that they are 
pieds of eneh other, which is only а paraphrase of М. 
rule. . 

In the present спла tho plaintiffs are Lakshman Haz. patera 
mal grandfather's son's son's daughter's daughter's вопы. They 
are bis bhinna-gotea beyond the fifth degree, and, as the District 























Judge points ont, the element of mutuality is wanting between 


them and Lakeman Rao, 

"Two considerations were strongly pressed on bebalf of the 
‘appellants to induce their Lordships to extend the application of 
the sapinda-relation in the case of bandhus beyond the fifth 
egre mentioned iu the Мадаалы, 10 was unzel that iti 
‘juaneswara would give a right of inheritance 
itual preceptor or guru before kinsmen, however remotely 
contected. This argument appears to ignore the peculiar 
and intimate relatiouship whieh their Lordships understand 










бн. 22 Cale. эз» 

















stem between the pupil and the guru whe 

йо the mysteries of the Vedic laws and 

and under whose roof he has to pass many years of his 

Ме. 16 is easy to sfippose that іш such cifcumstances the 

mystical relationship between « spiritual preceptor and a pupil 

should be regarded a» creating а far closer 
‘relationship of blood. 

Ая regards the other consiferation which is based on the 
possibility of the Crown beeoming а claimant iu the presence of 
remote bhiting-gotra, their Lordships need only observe that, 
whether such a claim would be justified or even be likely to 
advanced, it doce not seem necessary to express an opinion in 





Here the defendant 
claiming as heir 
plaintif—s’ suit ie an action in е) 
to succeed, atrietly prove the 


tise matter of satisfactio t they find 
themselves іш complete agreement with the learned judges in the 
Courts below, The District Judge ік himself а Hindu, versed in 
aod has examined the authoritios in original. His 

decision is entitled to great weight and consideration, d 


are of opinion that this appeal should be 
dismissed, and they will humbly ailvise Hix Majesty acoordingly. 
"Тһе appellants must pay the сові» of this appeal. - 
leading ease lays down two imporinnt limitations ander 
1o tbe property under the Маа Lam, ей өнө, МӨ. 
" sapindas вышей to ішегін are only those who come within the detiultion — 
of that term In the Achare-Kanda of the Mitakshara and the other "la order = 
Vo entitle а man to succeed to the Teheritance of sovther, ho must be 
related to the latter thal they are Sapindas to each other.” ‘The fret of th 
in well established, Га Uma Bahadur v. (Мм Chand (4880) 1 1 Je, Û 
120 жәй ia Debe Lal з, Xesherem (1804) 1. 1 И. 22 Cole. 339 
Pula is considered to follow almost ww a winter of courte from Man, | 
487,04 interpreted by Vievewvara aod Malambhatin, Under the delit 
верай, ax given in the Асага ande, the number of male cognate a 
“Пі be 1160. Пу the appiicalion of the theory nid down in the ont; | 
member of heritable ав ына will be reduced to 952. Ву the ай 
‘of farther limitation {hat if a person who is а bandhu through Ма шой 
СМ вов а heritable besdho, М» son cannot be one either, 3 
© within seven degrees of the propositus, the number will be 
about 220, > 
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17. 
HARI KISHEN BHAGAT 


KASHI PERSHAD SINGH. 
(Парана iw Lt. 42 tule, 876 РАТ; 1, RAS 14.61; 
31 OLA. REPAY 





"he fact of the саве were that Shyamal Singh was the 
owner of a four anus share of а mokurari tenure consisting of 
‘Ave moumhs with kamat lands of the subject-matter of the two 
suits which gave, rise to the appeal. He died in 1812 leaving: 
Duthin Nawab Kumari his widow and sole heiress who succeeded. 
to hix extate. The pedigree of his family so far ax 1 
wn» as follows — 
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аме Noah памые Rik инора Singh Yauruy ві 
Китап êh) Siogh. | xxl: 


| 
КА гайра Бімі Narn а Singh Иеден Ringh Maj 
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С (Ваў "(прасы 
On 26th November, 1877 Dulhin Nawab Kumari mortgaged 
1, 2 amd 3 of the properties in suit to Hari Kishen Bhwzw for 





Rs, 050. Тһе mortgage was witnessed by Raghubir 
who wa» al that time the sole reversionary heir of Shyamal 
Singh, and by Bobari Singh, and was signed on behalf of the 
widow, the mortgagor, by the respondent Bajrung Sahai Singh 
On 11th July, 1882 the widow mortgaged 1, 4 and 5 of the 
proportion in suit to Hari Kishen Bhagat to желиге a furthor 
Joan of Re, 1,775, And on 10th July, 1850, «he executed а 
жере Tease to Hari Kishen in respeet of properties 2, 3, 4 
‘anil 5 of the properties in suit for eleven years in considera 
of an advance of Rs. 1,250 
> On Sth May, 1893 Hari Kishen Hhazat brought a suit on 
‘the mortuage of 26th November, 1827 against Dulb 
2. Kumari, in which on 14th July, 1893 he obtained а 4 

















Nawab 








егее undere 





ні Shaw. Sir olim Edge жый Mr. Amen А 





а Present oet footing 
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дім prope 1, Band 8 to маје and purehased 
Сею on 18th Pebmary, | Я ма on 10th. 


vy, 1807 he brought а similar suit on the mortgage of 

th July, 1852, obfsined a decree on 2514 Магі, 1897, under 

“whieh on Ith September, 1597 he brought to sale properties 
aechased them for К». 3,000, Њон these sult 


Monghyr; they were both undefended, and hone 
reversioners were parties to them, 


Dalhin Nawab Kumari died in 1900; and on 14th and Ith — | 
December, 1004 respectively the present suite were Glad the ^ 











former by the respondent Hajrung Sahai Singh for а one-third 
share of the propertios, and the latter by the respondents Kashi 
Pershad Singh and Ram Peraliad Singh, 
for а two-thind share. "Phe defendants in the fo Hari 
Kishen Bhagat (tbe бей appellant) and his two sons Kedarn 
Bhagat and Mababie Бал, Kashi Po Singh, and Ham. 
Pershad Singh as the persons claiming the othor two-thirds of the 
properties; and the zemindar, Raja Ram Narain 
superior landlord: and the defendants ia the 
the appellants, Bajrang Sabai Singh, and the 


юз» of Raghubir Віц. 






















‘The plaintiffs claimed as the reversionary Мей» of бум 
Singh on the death of Dulhin Nawab Kumari, and they alleged 
in their plaints that the mortgages and other transactions by 
her were not vxecuted for legal necessity, and that the purchases 
7 by Hari Kishen Bhagat, therefore, conveyed to him only а Ii 
interest in the properties in suit which was determined on the 
widow's death, 














"ТЬе defence set up by Hari Kishen Singh in each саке v 

that the loans and advances takeo by the widow (the И 
were for legal and valid necessities and that tho transaction» had 
been entered into by ber with the knowledge, : 
of the then reversionary heirs of Shyamal 
therefore that he bad acquired an MONTE in they 
properties and that the money covered by the zurpeshzi 
(ўт till dae кэй чары. 
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Ма, Амики Aus. Che question for determination in these 
appeals relates to the validity, a» against the reversionors, of 
certain sales һе in execution of d«erees obtainel on mortzages 
effected by а Hindu widow, who had succeeded to ler husband's 
‘estate on his death without leaving any issue. Shyamal Singh, 
the husband, died in 1542, and the widow, Dulhin Nawab 

< Kumar, held the properties which form the subject of the 
lon until the transactione the validity of which ix 












defendant, appellant, ов the 20th of November, 

і Ee three of the properties in her possession. On the 

hs © Mh of July, 1582 she mortgaged the rest of the properties to 

^ fora further Поа, and iu 1890 she gave him what ix 
нову called in India а fice ратай of the shares of Shyamal 
Singh in all the mouzahs Save “ове. Under the usufruetuary 
Tease the defendant obtained possession of the shares convered 
wit. 

20 ШІН Bhagat brought a suit дей 
‘the mortgage of 1877 and in executio 
‘bond purchased the three properties to which it related. In 
18,7 he obtained а decree on the bond of 15. 
whioh he himself purchased Amin the remain 
Љу the widow, He thus obtained possessi all the shares 
in the different villages wl awab Kumari Jud in 

m from her husband for a widow's estate 


Nawab Kumari died in 1900, and the pl 
E Shyamal Singh's brothers’ sone, and whose ту 











Nawab Катап on 




























i “estate, hough questioned ín the frst Court 
aw, brought the present 
(траім Hex held by Bhagat under the execution sales of 1803 
and 1897, their msi being that neither the mort- 
gages execated Бу Nawab Kumari nor the sales thereunder 
‘affected more than her interes! whieh: ceased 
Hari Kishen Bhagat is th 
“ Bave been impleadel in both 
© and leaving in commensality 
necessary parties 














мне» 











her death. 






isnt, but his sone 





therefore, 














ЖУ Ж ке 
аве claims was that tho 
LEER. ew n vans a 


em under the Hindu Law, and, further, “that they were cons 
curred in Бу the reversioners, and that consequently the 
defendants by virtue of the sales im question aequind the — 
iuterests of the widow ns well ae their. Tt ia to bo тапана Chath 
in neither of the mortgage suite were the reversioners mı 
parties. Ü 









At the time when the bund of 1877 waxexeouted the пем = 
reversioner to Shyawal Singh wax his sole surviving brother, | 
Roghubir Singh. After him stood Koghubirs sone, of whom — 





there wore several, and the sons of two other brothers, Bhupal 

and аштар, who were dead at the time, Among these nephews || 
of Shyamal S ек of. Bohari, the only 
wid of Bajrung Sabai, а son of Jageup and a ph 
the present act 
















»tmument of 1 f the widow is written 
Sabai Siagh. He also appears to have purchased the 
whieh the bond is insoribed. 2 

tare Raghubir and Behari. 










to be written by Behari 
hond is Majrang Sabai. On the ase of 1889 Nawab Kumari's 
fume ie written by Modenarain, а son of Мади, and the 
witnesses aro Ram Pershad, another son of Maghubir, Bishan | 
Pershad, өне of the sons of Берагі, and Bajrang Sahni, who 
с tified the lady ло the Registrar. Both — 
the Courts in India bave found that s» far as the few pottah 
of 1889 is concerned, the debt contracted thereunder has bem | 
satisfied out af the usufruct of ihe properties covered hy the | 
leave. ў E 
"The pointe for deter ı these appeals depend on the 
transactions of 1877 and 1552 respectively. ‘Tho law relating 
fo the «өйө» of а Міма ww with her husband's estate _ 
Which devolves on ler in default of ive is now too sell 4 
шім to шей а prolonzel consideration. To be valid me ^ 
‘against the reversioners, or to alfeet their reversionary rights, 
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Wehange геме іу а Hinda йо оған alienation effected 
Әу Бег бал be supported only by poof afiewde that such debt 
Was contracted or кие alionation was mule for valid and legal 
necessity, and the onu» of establishing “such necessity reste 
heavily on the person who claims the benefit or transaction» 
with а Hindu widow or other females taking similar estates. 
‘The requirement of the law may, however, be fulfilled by prov- 
ing the consent or concurrence of the reversioners to or іш the 
actions, 

ln the present cases the ‘Trial Jadge ina careful and well- 
considered judgment bell that the defendants hal failed to 
prove any valid and legal avcessity for the mortgages executed 
by the widow. ‘This view has been affirmed on appeal by the 

High Court of Caleutta, and there being thus a concurrent 
in India, that subject is now 
Both the Courts have further 
field in effect that the part taken by the reversioners with res 
peot to the Cransactions ін rnestion did not amom 
to bind their interests; In view of the facte 
of the сөне, their Lordships have no hesitation in expressing 
their conenrrence with the conclusion at which the Courte іп 
India have arrived. The Trial Judge hws carefully examined 
the phraseology of th 
Mat their language 1» fully con that the 
‘Nor 

















to а consent. 
circumstances 
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ік there anything to show that 
to гайе the loans understood it otherwise 
that they benefited from the transact 
they were concerned there was ai 
"Dhoie Lonlshipe 

— Bond Hobhouse 
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Fovervionrs is sought to be enforced against them, 
sonst be established by positive екіні that а. 
andorstanding of the of the dealing» 





» reli 








refused to affirm the proposition that mere attestation by а relative 
necessarily imports concurrence, and they added that when the 
consent of the husband's kindred is relied пров for the validity 
of alienations effected by the widow “the kindred in such ease 
must generally mean all those who are likely to be interested in 
dispating the transwetion. At all events there should be wuch ж 
concurrence of the members of the family as suffices to raise а. 
presumption that the transaction was a fair one and one justified 
by Hindu law." The observations of the Boanl in that eave 
seem to their Lordships to apply with particular force to the 
facts of the present case. 

On the whole, their Lordships are of opinion that the 
Judgments appealed from are right and ought to be alfirmod, 
and that these appeals ought to be dismissed with сой And 
they will humbly advise His Majesty accordingly. 


Appeals dismissed, 





and UF there е б 
Мазай, the widow wanuot of her own will «Шеп the property, 
‘parposce Yor religious or vharitable purposes, or them which are 
sapped to conduce бө the epleitual welfare of ber hi зак а мее 
gwer of diepesiWon than that wileh he рея for purely мону 
грана, үрге an alienation for the last, «Ме must аһан посему, 
On the ther. hand, it шау be taken s: ена цией (hat an alienation һу her. 
whieh would not otherwise be legitimate, may become өө, 16 made with th 
coment of her husband's Kindred. Паў rely le wot the метөннмгу OF 
Маі consequence of hie latter proposition that ін the absewes of collateral 
hire to the husband oF on thelr failure, the fetter on the widow'e pown 
of alionation mltagether drops ‘The өөр! tu favour of alienatio. with 
consent шау be dae to а presumption uf law that whore that consent be 
given, the ратуе far which the alienation ік made mat be proper” Whethor 
he ракет purpose ie proper or wot must depend өн the viramelances 
‘of the еммен buf тасини ia only one of the tests of propriety. See Raj Мт v, 
дем, 13 Мою. 1. А. 200, Sbvmwemdar v. Archos Kerr, b. W.28 1. A ПИ 
f U M, 21 AIL TE sod јен Gopal v. (өйө Nathy 10 C. № 3. O20 PC i 
FIR AL Cale TRE 1» the Замер езе, ін wae hold that the 
sgnetion Wy eapeetant vecevsoners of op alienation of property by а Hid 


















































! (1949) 13 Moo, 1, А. эж, 228. 
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woman afonled evidence that the alienation wae made көдек cirearuatancrs 
whieh rendered it lawful anıl valid. The name result would Vp attained, ÛC 
ho repression ‘legel высеў Бы ш! had Гарачай pom Й а marrow 
tie andl had not become generally «есіме wh емен where there іш 
ені речните on the енде өн damurer thereto іш be murted, edes re 
„Вибе, 22 C.L, ала м рр ата, AT. 

Та mere aleuatine of lewd dons wot пасеваў lanpurt consent tû 
‘llonation «Пасей thereby nor even = knowledge of tha contente thereof, 
а мімен ratification hes that effect. Upendre v. Мез, 22 ОЪ. 
СТТ 

"The vidit of the Sumily setleme: fe mot affected ну the circumstances 
nf the "reto of  premancat lense war а Меней owyer in ранне 
‘lth qualified powers of alienation, Cpendre v. Mindeshri 22 C, 1. J, 452. 

‘Soe farther the note on Debi Proved v. clap Пыра. to My 40 Calo 
Tn ae 
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18. 
Before Sir Fouls Ш. Muolenn, OLB, Chief Тиме, 
| Mr. Justice Moodecjee und. Mr. Justine Holmwoad. * 


MANIKYAMALA BOSE 


D 








NANDA KUMAR BOSE. ^ 
Справай u 1.0.1. 33 Cale. 1906; 4 С. L 4.887 А 
пе. у, 12) 
aen Appeal by the defend) 
Aspen за Тһе facts of the caso material to thie report were there. 


Chandra Kamar Bose, brother of the plaintiff, died on the Mth 
Bhadra 1288 corresponding to the 25) August 1881 leaving Мік 
widow Manikyamala (е first defendant and an adopted son 
* — Akhoy. Не also left а will exeonted оп the day of his death by 
Which he made certain dispositions of his property and authorised 
his widow to take three sons successively in adoption, one after 
‘the death of another. Akhoy diedon the 13th Мазь 1290 
corresponding to the 25th January 1898, after having attained 
his majority, leaving а childless widow Bidhamukhi, who died 
in Sraban 1305, corresponding to July 180%. Shortly after- 
wards, on the [th (hadra 1305 corresponding to the 20th 
August 1895) Manikyamala adopted the second defendant 
according to the rites preseribed by the Hindu Shasteas. 

‘The Judgments of the Court were as follows :— 

Масіжах C.J. I have had an opportunity of reading the 
judgment about to be delivered by Mr, Jastiee Mookerjoo and T 
only desire to say 1 entirely agree, 

Моокивгки J. ‘The facts which have zivon rise to the litiga- 

" tion, ont of which the present appeal arises, aro not disputed before 
аз. One Chandra Kumar Bose, the brother of the plaintiff гея = 
pondent Nanda Kumar Bose, died on the 24th Amguet, 1881, 
- leaving а widow, Manikyamala, the first. defendant to tl suit, ^ 
‘and an adopted son Akhoy Kumar Bose On the day of hi» death, | 
Chandra Kumar executed a will by which he made a disposit 
© of his properties nnd also authorised his widow to take three sone 
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С suanessively in'adoption, one after the death of another.  Akhoy 
_ Kumar attained his majority, married and died on the 26th 
January, 1808, leaving a childless widow Midhu Майы. Bidhu 
(Заба lot in July, 1598, and shortly after, on the 20th August, 7 
the widow of Chana Kumar, took the second 
- defendant Mobendra Chandra in adoption, professing to aet 
М dn exereiso of the power confersel upon her by the will of her 
Husband. Тһе plaintiff commenced thi» action on the Sth Juno, 
11904, for m declaration that the adoption i» invalid, under the 
Мішіп Law. Tho learned Subordinate Judie has mado a 
deere іп favour of the plaintiff, doelaring that thy adoption of 
/ the second defendant by Ше Bret defendant i& invalid. The 
defendants bave mppealed to this Court, and on their behalf the 
validity of the wloption has been sought to be maintained upon 
two grounds, namely, fist, that upon а true construction of the 
- will ӨГ Chamdm Kumar, the adopted son took a mere Ме 
interest, followed by a gift over fo the welow of Chandra Kumar 
М poo failure of the malo isse of the adopted son, and conve 
quently, the widow could divest ber own estate by а second 
j and aecsavll y, that as the adoption now in disp 
77 made aftor tho death of the widow of the first adopted жо 
at a time when the estate had reverted to the widow of Chandra 
Kumar, there was nothing under the Hindu Law to invalidate * 
tho wocond wloption. з 
"The decision of the first questi ней befor 
upon the construetion of the provisions of the wil of. Cle 
Kumar, "Tbe first paragraph of the will anth 
to take three коня successively in adoption, or 
of another. Тһе second paragraph pro 
Mi Maple sun dall anced өө ай 1 


| pugperiien, which 1 have, On She дем of 
«барца of another son by ту wil 














































"Phe third paragraph of the will provides f 
off the estate luring the minority of the adopted «o 
down that the estate is to 16 made over to bin he attained 

/ тәдірійу. "The learned Vail for the appella: tended that 
the adopted sou took а life inte that 
Mis death the estate dil not pass to hi: 

12 













ші. Jj й 
“SELECTION оғ papi сазва. 
his adoptive mother. Weare unable to accept this contention 
Вые 28 well founded. Under section S? of the Indian Succession Асі, 
se ton, Which was made applicable to Hindus by section 2 of the 
Hindu Wille Act, “where propeety ix bequeathed to any. person, 
he is entitled to the whole interest therein of the testator, unless 
‘it appears from the will that only a restricted interest was 
intended for hîm ” ; thi the rule laid down by 
the Judicial Committee in Jolindromohen Tagore v. Guwmendro- 
mokun Tagore, * where their Lordships observed that “if au 
estate were given to а man simply without express words of 
inheritance, it would, in the absence of «conflicting context, сагу. 
by Hindu Law (as under the present state of Inw, it doe» by 
will in England) an estate of inheritance." We feel no doubt 
that under the will of Chandra Kumar, bi» adopted son took 
an absolute interest, subject to а condition of defeasance. "he 
у question, therefore, arises, whether thy executory gift over took 
effect in the present cas, Iu «Ген of »eetion 111 of the Indian 
Succession. Aet, made applicable to Hindus by the Hindu Wills 
Act, 1870, and the decision of the Judicial Committee 
Norendra Nath Sirear v. Kamat Венн Dusi,* wo must. hold, 
Hore а logacy ік given to 
the widow of the testator, if a specified uncertain event, namely, 
the death of the adopted son of the testator, shall happen; no 
time is mentioned in the will for the occurrence of that. event; 
the ]едасу cannot, therefore, take effect, unless the specified 
uncertain event, namely, the death of tho adopted son, happens 
before the period when the fund bequeathed i» payable or di 
tributable. There was some discussion at the Bar as to the precise 
period when the fund bequeathed is payable or distributable in 
thie eave; it was suggested, on the оре baud, that the period in 
question in the death of the testator a» Inid down by the Judicial 
Committee in Norendra Nath Sirear v. Kamal Ва 
it was argued, on the other band, that the period of distribul 
iis the time when the adopted «on attains majority. It i» im- 
material for our present purposes which view ік accepted, because 

































the adopted son diet, not only after Ше death of the testator, but 


X аву LL Y. T. А ваъ 47,05 ані 29 Cate, omy | 
. эз WR. 350, ми, Lem sat. A. 
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xalo after he had attained majority. In either view, therefore, 
the gift over did not take effect. There is no foundation, there. 
fore, for the suggestion made by the learaed Vakil for the 
appellants, that the question raised before us is identical with 
the one left open by the Judicial Committee in Bhoobuu Maye 
Debian vitae, Kishore Аедчеј Chordhry," пату, the effect 
of testamentary disposition by an adoptive father oder which 
he restricts tho interest of his adopted son in his estate to a 
life interest and limits ît over to another adopted son of his 
‘own, if the first adopted son leaves no issue, male or such 

P irse male fails. We must hold, accordingly, that upon the death 
of Chandra Kumar bie estate vested absolotely in Akhoy Kumar, 
hat upon the death of the latter it vested in his widow Bidhu 
/Mulchi, and that upon her death, it reverted to Manikyamala ax 
the heiress of her adopted son. 


‘Phe seoud ground talten before us paises a question of some 
тебу, which i» not altogether free from difficolty. It is contended 
‘on behalf of the appellants, that, inasmuch as the second 
adoption was made after the death of the widow of the adopted 

“хой and at а time, when the estate was vested in the widow of the 
original owner, there was no bar to the second adoption as it 
ther alone. It ha 
А the decision of the 
Judicial Committee in Шообия Magee у. Kam Kishore 
Padma Kumari Debi Conrt of Wards 
not possibly be dispated, that the adoption ж 
invalid, if it had been mae during the life time of the widow of 
the adopted son, because 4 al, the power of 
Adoption was incapable of execution. The question, therefore, 
fs reduced to this : Whether the power of adopt. 
Willow of the original owner, which dari 
daughter-in-law was incapable of execution, became ext 
upon the death of her adopted «on, when the estate vested in 
widow or, whether such power of adopt 
abeyance and was revived and became © 
the death of her daughter-i n the estate reverted to her. 
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жикке OF LEADING CASES. 


Тһе wolation of this question depende upon ths principles 
mee deducile from a series of decisions of the Judicial Committee in. 
“Manda Kar Boe. Which their Lordships had to consider tho limite within which 
ЕЕ а power of adoption may, be exercised by а Hindu widow, Î 
| "The first саве in whieh the question arose was that of PApobun 
Море Delia у. Ram Kishore Achar) Chordhry. One бош 
Kishore died leaving а son Bhalani and wilow Chandrabalee, 
to whom he gave express authority to adopt in the event of his 
son's death. Bhabanî married, attained his majority and died 
leaving а widdw, but во issue, Chandrabaloe then adopted n son. 
# Наш Kishore, who sued Bhatani’s widow Bhooban Моуве to 
recover the estate. Тһе Judicial Committee held that hor estate 
соо not be divested by the subsequent adoption. — Lond 
Kingsdown, in delivering the judgment, observed, that although 
tho dood of permission did not, in exprore term», пај any limits 
to the period within whigh the naloptifn might be made, it was 























plain that some limite must bo masigned. It is incontestiblo that 
the івішшеші i» founded tho proposition of law, Шаў а 
А widow's power of adoption i» limited, Тһе question i» what are 





the limite to be assigned ; they. are indicated 
passage from the judgment — 





the following: 


n that Bhatani had left a son, 
вей xon had died, himself 
Leaving а son, and that such коп һай attained hix majority in the 
life time of Cbandrabalee ; it could hantly have been intended that 
after the lapse of several successive heirs, ould bo adopted 
to the great grandfather of the last taker, when all the spiritual 
purposes of а son, according to the largest construetion of them, 
would have been satisfied. Bot whatever may have been the’ 
intention, would the law allow it to be effected We rathgr 
understand the Jodges below to have been of opinion, that if 
Bhabaoi Kishore had left в жон, or if a son һай been lawfully 
adopted to him by his wife under a power legally conferred upon 
4 her, the power of adoption given to Chandrabales would have 
been a£ оя end. Bat it Нені to see what reasons could be 
assigned for such а result, which would not equally apply (о the 
2 ‘ease before us.” 

* (1865) 10 Mea 1 А. оа W. й. г, 6. 16. 
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Jt js manifest from this passage that according to the Judicial эю 
7 Committee, when the коп died leaving а widow, the power of stain Wine 
adoption vested in the mother сате to an end. No doubt in уа, 
ombeequent passages their Lordships observed that the adopted ete Hore, 
ро bul lived to an age which enabled him to perform all the 
Teligious services which а son conM perform for а father, 
| and, also, that the onlimited estate, which the son had taken, 
having: vested in his widow, а new heir could not be 
mubntituted by adoption, ж a» to defeat that estate, These 
мө, however, additional reasons in support of their Lordship’ 
- ‘conclusion that the adoption was invalid and do not, in any 
„ Way, weaken the effect of the reason first set forth. That thie 
‘the tme view of the effect of the decision, ік proved eo 
Wlusively by tho case of аан Kumari Debi Сон Ағат) v. 
Court of Wards,’ which arose out of the «amo adoption. Ram 
Kishore got into possession of the properties left hy Gour Kishore 
after the deaths of Bhutan Моўсе and*Chandrabelee, Не was 
зной for its recovery by a distant relation of Сонг Kishore, who 
‘Would be oatitled to succeed, if the a: 
was invalid. Тһе High Court held,— 
Juggul Kishore Achacioe*—that the Judi 
F not decided that the adoption was invalid, but merely, that by 
tho adoption of Mam Kishore, the estate vested in Bly 
Moyes ин» not divested, which was also the view edoptel 
the еме of Пам бойне Singh v Desc) The 
caso thon went before the Privy C. and the Judicial 
Committee nogatived this view of the effect of their y 
decision (Padua: Кима Dele С) uf ыў, 
‘heir Lordships pointel out 
J  Alecition to be, that upon the vest 
"0 йома ыыы, пе over of went 
% болута. "They further added that the vestin 
о ‘estate іп the widow, if not im Bhabani himself as the 
1 heir of his father, 4% the exercise of the power. 
| This language is repeated and emplasived by their Lortshipe in 















































а proper limit 
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their judgment із Thayammal v. F'enkatarama,! where it was 
stated that the survival of the son's widow aud the vestig of * 
Ше ontate in her pat «4 end to the right of his mother to adopt а. 
xon to his father, "heir Lordahips farther expressed their enti 
concurrence in the view of the law laid down in Padua Kumari ¢ 
Debi Сва у. Comet of Wards” and with reference to 
the passage from that judgment already mentioned observed that. 
“ооо ean be clearer or more explicit than the language used 
by the Committee in that ease.” Substantially the samo view wax 
re-affirmel iw Таға Chara Chalterji v. Suresh Chander Mukerjs.® 
In view of “these decisions of the Judicial Committee, it is 
impossible for ux to uphold the contention of the appellants, 
that their Lordships intended merely to decile that the power of. 
adoption vested in the mother dil not соте to an end, bat 
remained suspended during the life time of the widow left by tho 
‘The өйөө! of the decision of tho Judicial Committee was 
considered by the Bomlay High Court іп Kriuarue Triwbuk 
Hasahwis v. Shankarrae Finayeh Iovabsis * and we agree in 
the view taken by the learned Judes, who decided that ease, the 
foots of which were very similar to those of the ease before us. 
"The question was further considered by » Full Bench of the 
Bombay High Court in Ram Arishua v. Shamrao,® in which 
Ме. Justice Chandavarkar, after an elaborate review of the autho- 
w language of the judgment in Bhoobun 
жо explicit that it i» impowible to construe it 
otherwise than na meaning that there is а limit to the period 
within which а widow can exercise her power of adoption, and 
that once that reached the power an ond. The 
eonearrense with the view of Sir 
саме * that the language of the 
Privy Council is altogether inconsistent with any idea of М 
Fight to adopt being merely suspeuded during the widow's 
RII] Galea! Шы; cher x Hiada аб asving NH ai 
а жоп and that son dies leaving а widow, the power of adoption 
‘vested în the former widow was extinguished and could never 
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2 тач. Wo. 
"T — afterwanls be revived. Whe same view is indicated in the 


Krishna,’ where that learned Jadge observed, that m widow 
succeeding as heir to Ве son, is competent to adopt 
that son has left neither widow nor issue. Upon а revi 
of the authorities, we must overrule the content 
appellants, that the widow e death is the limit of time within 
Which and the failure of male issue in the male line and the 
vesting of the estate in the widow are the only two conditions 














whether tho estate vests in the adopting wi 
the death of the son or after the death of the widow of the 
son. 


"The learned Vakil for the 

reliance upon the decisions of 1 

Monee Roy х. Кіно Soonder® Rog ° avd Yanik Chand 

Мары Settani Руан Kemaré Bibi * and upon the deci 

the Judicial Committee in Kawnepa/i Suryunarapina у. Pacha 
Tenkataramsua.® In the first of these cases an adoption made 

under eireumstances very similar to those of the present case was 

We upheld by this Court. It docs not appear to. have bean argued 
whether tho fact that the wloptive mother made the adoption 

flor the death of her daughter-in-law distinguished the case from 

"that of. Bhoobun Moyer у. Raw Kishore,? But it appears to have 

hoon asuimed that all that the Judicial Committ 

was that the widow wat competent to adopt, (Y she divested 

the estate of no one but herself. ‘That thie was the provailing 

view of the effect of the decision of the Judicial Committee is 

made clear by the елге» of Mim Sooudur v. Serbawee ^ and Pulido 

Кеше Dele з. Juggut Kishore Acharjee. "That the viow i‏ ك 
опоо we now know from the decision of the Judicial Я‏ 
mittee in Padwo Kumari v. Соне of Wards.* It follows‏ 

" ingly that the decision іп Bylwat Mowe Ho; v. Кіне З 
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1 judgment of Mr, Найме in Геры Нар» У. Че)  wasieysenala Вые 





Й T 
‘aps i табака with tha decisión of а 
in Райта Kumari v. Conrt of Wards," And Thoynmeat v, Га 
жағама * and is therefore not binding өп thi» Court, Ак rosary 
tho case of Manik Chand v. Jagat Sela, no doubt there е 
certain observations in the judgment, which may tend to lend 
‘some apparent support to the contention of the appellants ; but 
the learned Judges seem to havo recognised that according to 
the decision of the Judicial Committee in Padma Китае У. Court 
of Wards * the power of adoption «» af aw end and incapable of 
execution when the estate vests in the widow of the «on, and 
they hold this principle to be inapplicable to the case before them. 
(which was that of a Jain widow) on the ground that по power 
from the husband was necessary to the validity of the adoption, 
А» теат» the receut decision of the Judicial Committee 
nepal Baryanarayaua ж. неда Fenkataramana* it does not. 
toneh the question before ux. It is argued, however, that ít hae 
the effect of considerable weakeding, if not actually overruling 
the varlier decision of their Lordships in Bhoohun Mayes у. Kam 
Kishore." No doubt their Lordships quote with approval a 
меде from the judgment of Mr. Justicn Mitter in Zum 
Весты Singh у, Surtance Полн,” in which that learned Judge 
had held that an adopted son, attaining an age of aullicient 
maturity and by performing the religious services enjoined by 
the Shastras, cannot exhaust the whole of the spiritual benefit, 
which а son is capable of conferring upon the soul of his 
deceasesl father, This, no doubt, militates against the. view 
taken in the case of Лодин Moyer іх. Kam Kishore, 
to which their Lordships’ attention does not appear to have 
heen invited, namely, the view that all the spiritual purpose 
of а son may, under certa 
havo been satisfied, Hot their Loniships do not dissent from 
the view that when the adopted son dice leaving a widow, the 
power of adoption given to tbe mother comes to an end, That 
their Lordshipe could not have intended to dissent from or throw 
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‘Mont. 228. See alan the biter dictum 
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ЖАЙА е ъч ч НЫЧ он Mw м эму, 
declaration hat 





ла ў 
i тетін of бцы which invalidates a 
than to а sen capable of img it, apply 
| bequest to trustees уфа, an image and 
“the worship of а Hindu deity affer the pne ge 
make euch a КТЫ ) 
2-00) Whether the cates of Upendra hat Borat х. Hemohanden 
“Borat, Damee у. Troytakhe Mohivey Ранее", ang 
йа: (мені у. „Пепо Krishna. el^, have been 
‘cided, ж far ақ they day down the proposition 
gift to n Hindu deity, whore imago is to be establish 
‹ nated in ftare, ix void 7 
ЕШ whioh has led to this, reference is, contained 
‚Же mesh ipid Lahiri, aul ix in these terms :— 
к һе hands of 
Maitre of 
‘pn Kali 
Майна, Sriman Chandi M Pratap 
treten 
‘according to the prov para, + 
Ж the persons meéntional ін that para, their monthly 
Tnllowanees, ax fixed by tme : and hall defray the expenses for the 
al welfme of my mother, 
) = abd өһө!) pay 
to шу, ан ен Srijukta Harinath Whatfacharyya of vill 
За the distet of Hurdwan Re. 10 
ш ye мене, Ppa Stish Chandra Chakrabarty of 





Mam “Lal Майға, мю of late Rom Clu 
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28th June 1890, 
Mes Conlin Lahiri 
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E 
(Я mecesary (о observe the precise charaoter of thie 
ы 1t does not purport ta bê ж simple gift of property 
image to be conscerated ne wax 10 some extent the basis 
appellant's arsument before us , but the testator directed. 
‘his property to bo placed in the hands of persone named 
ims and subject to certain payments those persons were 
| to «pend the surplus income. which might be left in the. 
r and worship of Kalee after establishing the image of the 
After the Game of the tentator’s mother, Now this mani- 
fesily was а disposition for religious purposes and such disposi- 
Марк are favoured by Hindu Law. "Thus it ie eai by Katya. 
таз “If a gift bo promised Бу а porem whether in health 
or for n religions purpose, and be dive without making 
it, Мік von shoubl be compelled to make ity Of this there і uo 
ао" (ме Mandlik's Hindu Law, page 144). Again in the 
Ghupter of the Mitaksharn which Ча with it ie old 
has been prOmired булану body for religions par- 
быя shoul be given to him without fai": «ee Мана 
Adhyay, Part TH, Chapter 1V, section 11 (team 
lated by the late Girish Chand ‘Tarkalankar), "Property," 
it iw aid, “ thax given by а man or appropriate! (by him) to 
religious wees cannot be set aside by his son amd the rest. The 
ік competent to take сате of the wealth of property 
(ломе for religious purposes. Не бап по longer resume it, 
becajso Dharma ік tho then master orownor of such property. 
Tet the owner himself or hie representative, О бодом! 
poses the corpus of a property or ihe 
Mahanirvana 















‘Tantra, section 12, vv. 92—01 шы Mie сей in 
wüpport of thie view, but it in, unneeersary to elaborate thir 
“point. 

And it ie not in the texts alone. that 
for the view that dispositions fot veliszious or elisrirable риғри 
are favoured з the leaning of the Courts teo is in the 
tion. Thus ін the Mayor / Lyon В. К Cut, it wi 
Their Lordships ave well aware that іш pursuing thie course 
they are а proceed лані 

plete precedent in the ac table foils ін 


| o) Û ме) У іга 

















pig for whieh there i» no ex 



































о, SYLECTION OF eaux CARER. 


power was given hy a testator to his wife to establish the өзтуісе 
‘of au idol and by making a will in favour of it to manage the 
constract а temple and perform the сім. . 

Tu relation to those dispositions it was said, “it thero was 
жай to the idol it wns bad became there wax no idol in 
existence at the time of his death." 10 the first piace, it ix 
‘this decision that bas principally led (o the present reference, жо 
that it cannot һе regarded ая in itself an authority binding on 
us Next it isto be воббе that the learned Judges dil not 
consider the aspect of the exse which 1 have been discussing, 
bat treated the disposition with whieh they were concerned, 
fas though it were а simple gift to à non-existant idol. 

1 have shown that the disposition with wl 
deal in this caxe i» something different from that, 

But apart from that think wo should not regard the deci- 
sion in Upendra Lal Зоғаб% ёам", пк affording any sulliciont 
meson for holding the direction now under consideration ax 
invalid. 

That decision porport 















we have to: 








to rest on the authority of Bat 
Molivatn у. Bai Менім!" whore their Lordships after refer- 
ring to the логе саве? say, “ "Two rules applicable to the will 
How ander consideration are laid down іп the judgment of the 
(Committee " : one ік that a poco capable of talking under a 
‘will.must bo xuch a person ax would take à. gift (ier and 
E must either in faet or in contemplation of law be in 
at the death of the terlator,” page 70 * * * * 
‘Avid the said (page 00): “The analogous law in thir с 
to be found in that applicable to ifte, өні even if wills were 
universally to be regarded 
Тема death they are generally so to he reganlel as to the 
property which they can trausfer and the pereo 
һе transferred.” 
Now, turning to the Tagore cos 
against а gift lo а person not 
taking from the donor at the tim 























all respects ax gifts to take 
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‘that шірене enimot im strictoess bo called а 
{енотов МЦ con^]. 74 woukl seem 
[erm Әу Jimutavehaun had regard rather. 
eder for which he was coutending, вел 
the giver ix the cause of property, than to ite 


W ite peoper Timite, амі were we to secede to the 
J that hae been advanced before ue, we shonld Le allow. 


а шелі built on fiction to the hinderance «nd rot for 
of justice. 


"my Opinion, therefore, the reference should be answered! 
илишти Түй ете by the phrare * relinquish- _ 
Who Is a sentient person, 
aie Быны вей in the testator's will that tho 
мінін by lim shal? speud the surplus income in the 
“Маа and worship of Kalee after establishi 
E after the name of the testator’s mother, 
ва the сан cited i the referenee conflict with thi» view they 
€ not beon correctly decided. 
ыш З. То this ewe Т have hind the advantage of 
‘the judgments of my colleagues before writing my 
Дад with their conclusions and concur in their reasons 
lave in fuot nothing t» add to what they 
7 Of the importonee of the case Г 
matter prevents itwelf to то, 


Mookerjoo and Chatterjee for 


‘Where № no doubt, in the first асе, that dedication by а 
dee d the property lo а deity ix not only Г 
degree. But the question aris: 
M eris poxee А gilt consists of two. puts, 
abandonment of rights over the subjcct-matter of the sift by 
the donor, anil accoptanes of those vights by the donee 

delicatîon to в deity, the mbandooment by th 
place according to the onliuary law, bat there 
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ELECTION. OF 1. 





DING CANES 


Joust be inv favour of а aentiont person in existence 
from the опот st the time when the. gift 
‘shall assume this was the view adopted by 
‘The question, however, песенагіу aries 


fan answer in the affirmative to thisquestion, it іе 
fiction of law, an idol ix а juridieal репер, 
‘of this view reliance is placed upon the cases of 
ж. Mothvornuath Archaryo® and Рощино 
ж. Gelap Chant абоз The Inter deoision 
ene ылымы ot Jagadindra Nath Roy 
however, tende to indicate that, 
must be. wautiowly and subject to many 
m must not, therefore, assume too readily that. 
n і ial pies for all purposes, and stands 
fon precisely thie кате footings, capable of the eame rights, and 
wubjeot to the same liabilities, s» wn onlinary sentient being, 
and we ^ closely examine the scope of the applicability of 
in the Dayabhza, whioh ie the foundation of the 
[^N а bequest for the establishment of an mage of 
Jelly and for its worship ік sujet to the sume rules 
ал в bequest in favour of а human being. 


passage іп the узад, which i supposed to go to 
hw ‘the riot of the matter, is а» follows 


IEEE 
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wies. «ursa өкілге csi 





foi 
ense of donation, the 
from the wet of th 
from ік relinquishmeit four of the dor 
tient person." (Chapter 1 21) 

Tn the very next passage Jimutavahann proceeds ue follows 


ченее ая fe хетт, яч 94 итпи (1 











© (4840) а мозг LA. 270. 
зама) ITI Le н. ало, 
23 W. IL 258; LR, 2 ^ a 








онг SELRETION OF LEADING CASES, 


the а gift as necessary condition for ite validity 
= io seeular gifts alone. Ther: is no foundation 
pin to the deity or for religious 


| 


‘on tbe same footing. In (аб, as Sreenath 
‘an abandonment in favour of the deity is not com= 
within the term * gift.” 1t is obvioue from this that 

ynation, after the owner line parted with hix 
before the subjeet-matter has bven accepted, the 
in û j«eulíar position, «o that when the term “р 
perty" і шей in relation to what bax been dedicated to the 
deity, В has а weondary sense different from what it beate. 





Again, Shoolpani iu hie Srwlibabibeka discusses whether 
га эгей enn bo called а gift, and іп that connection observes аз 
follows i— _ 


Вый 
Irene | (Calcutta Edition, 1802, page 25.) 


Of this passage, the following version will give a fairly 
novurato idea 2— 


"'Sradh has not the nature of a donation, 





"The absence of ownership of wanes, ete., is due to the absence 
of noowptance, on their part by the words this is mins.’ Tn 
"donation; having for its dative ease the Gode like th 
ме, the term ‘donation’ has а secondary seme. The 








і of that (яў? i 
‘offer of the seorificial fee, etc. Іп has already been remarked 
ін tho Chapter on tho #ratir that such usage, as и =, 
Austigram, ete, are secondary." i 


"Upon this pessasre Sree Krishna commcuts are follows :— 
„ *чч dt racer) АЎ we чын «ін wîla 
Фе сен баева i 





^u the 
917 Д has 





a. to seeular gifts alone ‘There is no foundation 
for the sasumption that dedication to the deity or for religious 


stands on the same footing. Тө (ый, а» Sreonnth 
И» өзі, ва abandonment in favour of the deity is not com= 
within the term gift." Tt is obvious from this that 
the ease of donation, after the owner hay бей with his 
before the subject-matter ha» been accepted, the 
Та a (копае position, so that when the term. "* pto- 
7 jw need in relation to what has been dedicated to the 
lae а eondary өтмө different from what it bears 

in relation to persons. 
Shoolapani in hie Smddhabiboka discusses whether 
сап be called a gift, and in that connection observes as 














м отч 
, 1802, page 22.) 
Of this passage, tho following version will give a fairly 
‘idea — 


ownership of mares, обе, ix due to the absence 
of thelr pact by the words ‘this 
‘donation,’ having for it» dative ease the Gods like the Sw 
е, the term ‘donation’ has a secondary sense. 
- of this figurative use being extension to jt of the 





Sree Krishna comments are 
euer: піў жх ачин aft айл 


жс, being devoid of 


іп аву object, Then can the 
of the Gode) be used 7 Tt hw 








T ^ ent of ar objet ре 
a ровай to whom it is given e гізетін 









of tha douor есен 1» ез 
‘ote веселы of tha ва неса 
whom # ік given, it ie обада aci 
р regenind ax а dowanon іт 12 


wage Hs chüonnden "abes tha foil wins 


WO акна. 


еме of delication to the deity, 


ў term “gift” or “donation” Әм properly 
p, a ы аа 
of his commentary 60 the Sraddhabibeka 2. 





ERN cafe oem я efa, m n балай v 

Atm in caret вян чара i(Caloutta Edition, 1894. 
3 103 т 

| he following rendering gives а fair idea М the above 

passage» 


Y 29 Mere, in the generation of ownership by the «ыст 
ean objet, the реекхіметее of accoptanes hy the person to 
JE Ve екіні give spared ы on nuxillary еме ‚ |) 
«Therefore, if the particular person for whom a И 
intends dove mot accept it afterwards, then, a donation. with 
ite conditions іе Wot accomplished, the ownership of the 
dons not сезме to exist. ‘This ia maintained by Hatnakar 

зай others," 
^ Тө the вате effect iv the following parsaye from the 
in which Vijneneewam, commenting өп verse, 
ae Vyavaharsdhyay of the Institutes of Yajunvalkya, 





fete мании: wand жопе rapere мч efe 
La yif ney wee, mem: тече: өтей ж/е: fami 
(Bombay Edition, 1813 Saka, page 120.) 
| * Gift consists із the relinquishment. of one's ow 
+ the creation of the right of another, 
Fight of another man is completed on that other's acceptance 
‘of the gift and not otherwise. Agevptance is made by three 
things— mental, verbal or corporea" Я 
Ты» іе ale amply borne out by passages from the Bhar) a 
of Savaraswami on rhe Purramimanes. Та one ра, 
defines the characterivtics of a gift ав follows 
were чанае: чання. (Adhyaya ЧІ. Pole 1, 
Asiatic Society's Edition, Volume 1, page 742 
^. ЧА gift ie the семан 
generation of the ownership 
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by Melhatitbi, the ой ant met 

E Фе cocwmentators < Mans Ні, Gelap 
“ E е сөреде баба соб 
Шы! Фе «елау of ММ 


Bion ге 1558) 
жете. © 
тәйт ес“ 
B ырава саборе (б 
Ше next or! 
Moree, X 


атак. 


Mire rigeverate 
бее. is (e be dien 








116 "astem oF іжӛрізе савия. 


by the terın) " God-property " (in this text, it is а compound 
word im Ме original, in which the worl God i» not 
inflicted) ; and the property ofa HMmhman who i» not in the 
abit of performing sacrifices is “ Bralman-property.” 

aa cee î пай. imei | 

3. Even im this. manner this verse may certaioly be ex 
plained. ‘This «loka (verse) becomes (then) а landatory опе. 

o NP табун я ещо алі | 

3. For the property of persons habitually performing 
sacrifice (explained by ч» ая the import of the torm ‘ God's 
property”) і» not (the meaning) derived from the primary 
meaning of the words (composing the term, namely, God and 
(property) like (the meaning of) the term stealing and the like 
(bat a figurative meaning) | 

wi em этиий «fs паче чё чүчү nn. 

ее wefat Û wem | 

Новое (the term) is ерініне in another manner. (tl 
Properly that ін «б apart or relinquished for the purpow of 
performance of swerillees and the like in honour of Gods ix (to 
be taken па intended by tbe term) “ God's property" Бу reasou 
Of the impomibility of the application to Gods of the primary 
‘meaning, uamely, the relation of property and owner (а thing 

Îs property ій relation to а person having proprietary пм» 
тегі, and а person is owner in relation to а thing over 
which he can exercise proprietary rijzhte). 

я! 4% бот ee ча базай ж ч finer mi, гада 
Amts тете HE йн 5% 94 өн Ёчтүп refit чё rey ня 
пачакай ся (эгєчитчтєз їч Aight | 

the Gode do not wo the property arcorling to pleas 

nor is their found exertion for the protection (of the pro- 

) "апі property is described to be of that character in 

‘popular view, Accordingly, when by referring or pointing to 

Gods, it ін stated—This is not mine, this is God's—that ir 

God's property—and that property is enjoined (by the Vela») 

for the Fire-God and the like in the Darsa-purnamiss sacri 

fice and the like—(and also enjoined) by the well-known prae- 

* ее of the learned (uot by the Vedas, for бе worshipped) in 
the Durga sacrifice and the like secondary mean: (of attain 

















‘that аў “Вые во O in 


[ретгеу be бои property һу 
Ары 








ak OTN өз азе сінь А 
ald be that such expremionse as property of 
Я animals of the бей», thing of the Gods, ete,, mean 
ete, supposed (o be intended for the Gods, Tu the 
On punishment, the term (Ew) “бой i» desir 
Те used in the көпес of image only; otherwise there would 
Ado sisting of Ше ема! order, le beh texte ма 
good belouging to the Gode, Brahmans 
Аў deem а thing belonging to thet 
ie conneoted with an imaginary ownership of the images or 
% be Gode The Gods Дане no ownership 
of their oio, andl «o the primary sense being іншішіміШе hero, 
the secondary sense alone should be accepted.’ ^ 


Шы dosi, А келі» и 
according to strict Hindu juridits! notion» there ean be mo 
iis boar d Un Gols, We are not concerned now with 
the рано реа! ream for this position, and it ix nevdlym tà 
enquire whether it is due to the fact that іш the. earliest times 
Physical objects were deified, and could not, thorefare, be. very 
well supposed to be capable of acceptance of a gift, or ta the 
faut that the deity was conceived мә n being to whom a mortal 
ге to make а gift, but could only céntent 
Tor neeeptavce,  Durga- 
o the following рамаро 
ара адра ult the view that p 
were originally physical objecls (ебі, they сой! not 
well be regarded а» sentient lig» capable of acceptance 
ifta іп the strict sense of the ар», 


The following version will give a fairly accurate idea of the 
Тамаре which deals with the фоје of the anthropomorphio 
‘and physical conception of the бей .— ў 


ачу Мей tem зача; «баб титулы ачы 
eft vfi: den, “яч себя amm «4: 
жата)! am derer enc nf fe Cini) refe dis ffe 
MWh - өм! «о/ж cfr (cette) "рага абд 
(елес) чаба бе Fed. жабе мде fore mei (ayn) 
ELLE ОТОС LE E 
au fl ae esempi: (чб wem cf уй etf 





















































erred oF deco canes. 
e Vidw is supported by 1тө, 2, 1, 12, 3, ж 
Book XX, MIT Tt i» mot neces. 
investigation farther, 






% The owner is divested of his rights, The 
In, whom does the property vest? ‘The, answer 
ing is the custodian of all such property, | This ix 
jnllicated by the following passages) Vijnanoswarn. 
(Vyavatara Adhaya, verse 180) lays it down. 
of the duties of the King і, the protection of the 
Aye md Mitramisra in their. commentae 
жіне lay down the rule io the same manner. 
Chapter IV, verse 10, stress ін laid upon this 
the primary dutioc of*Kings. ‘The tre Hindu con- 
| ef dedication for the establishment of the | image of the 
thereof is that the owner (liveste 
ing, we the ultimate 
of the State, an supervision of all sbdow- 
nents. ‘There ік по weoeptanes on the part of the deity, but 
‘the dedication, religious merit and spiritual benefit accrue 
“tothe founder nad material benefit cerae to the person in 
‘of the worship and to the creatures of God, 


Th may Futther be observe that it ix indisputable that the 
Hilbdu law enoournges deliation of property for religions 
piteposes. It ix snlficiont to refer to the following passage from 
С Katyayana: 

AT ям еч чами мечі 0 44 reir: у 
"which je rendered һу Mandlik ae follows (page 121, Edition 
Yajnnvalkya) : М 

"XE gift be promised Бу a рел, whether in health 
sickness and for a religious pur]: and he dies without maki 
it; М» som should be compelled to mike i| OF this there is 
doubt" 

"There can be no question @- to tbe genuineness of the 
Gamage, because it № quoted with approval in the Мак 
share, Viramitrodaya, Vravaha-amadbabe, Vyavaharamayukha 
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‘other authorities, 
ааа ме MEA 
Mundamalatantra. ‘of similar import. from 


Sauhita. From this point of 
the position of the appellant may be Pind 
er эг! «быр meeesary to base ту 

established beyond the күзен 


gts i de, жө кеңіді to Ue 
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Рун Chandhrs 
of Вера Рума 
«нему touch the point, 
ivt ап 1091: саппоі be sail 


hes been consecrated by 
И Нм, Nor does 


„ Tregloorah Sovndry 
The 
ûn the ground that jt would not require гінен 


to carry out trusts for religious purposes under the will ofa 
ve hand 


а dec (мэ гөрн vere defined. Ов the 
of amies Mallick у, Hompopn! Meth 


o em m Жоу)”, Рена Сане Mullick v 
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is to (be decision af Lee! Mao 
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namely, that it ie quite imposible to 

that а gift to charity iw to be constraed 

oriinary legales who must be sutticiontly _ 

deveribed. The ease before us, in which ao, 

йене emn ру айе, соору 

stronger position, 

ШЫР ны the койын ме, a ead i 

а not ja cure at the time, but to соте — 

m time іш the future, provided 

Къ 

га Cos а рна е 

в of the most recent decisions оп the subject 

Lu ж. Solvcilor-Geaeral. for New Zealand® whioh 

оп appeal by the JudicaleCommittee from New 

екіші. In that cas, certain Maori chiefs һе in 1515 given 

` 800 acres of land to the Bishop of Now Zealand for a college 

to be erected thereon for the general purpose of promoting 

religion. Up to 1808, no college bad beon erected, and it was 

dog ai ін course of fime become an upwuit- 

able vite, while the accumulation of it» rent had amounted to а 

considorable mim, It was rulel that there was an expreme 

gift of land and money for charitable purports, that such. 

Tft was no invalidated by the fae! that the partioulne 

directed could not immediately take effect or would 
Wot of necessity take effect wi 

might never fake effect at all. It 

of ey-pres wae applicable. 


a pas erent of this propo 
Chamherlago" 









































"The leading сако 
je that} of the Downing College reported under the 
Attorney-General у. Downing® and under the name. of 






обреза 





D ons "Ары Cue 178 


wi whieh 
of inda 


LI й juve gf. Міш? рии 








ЕЕ SELECHON оў лізе саз. 


То sum пр 
“WO "The view that no valid dedication of property ean bw 
made by а will to а deity, the image of which is not in existence 
at the time of death of the testator, іе based upon a double 
боор, namely, first, that а Hindu deity is for all purposes а 
шешені. person, and сео йу, that & dedication to the deity 
has the same ehameteristis and is subject to the same restric- 
бопе as a gift toa human being. The first of these proposi- 
tions is too broadly stated, and the second is inconsistent with 
‘the fist principles of Hindu jurisprudence. 
(ii) Тһе Hindu Law recognises dedicatione for the estab: 
of the image of diety ant for the maintenance and 
thereof. Тһе property so dedicated to a pious purpose 
dn eatravcommeroinis and i entitled to special protection 
‘at the hands of the Sovereign whose, dety it is to intervene to 
prevent. fraud und wastedn dealifls with raligioas endowment 
Manohar Ganesh Tambetar v. Lakkmiram Govindran’ affirmed, 
‘on appeal, hy the Judicial Committee in Clofala! Lakhmiram 
v. Manohar Ganesh Tomlekor,? It is immeteri that the. 
image of the deity hax not been established before the death of 
the testator or іе periodically set up and destroyed in the 
éourse-ol the year. 
^ On thee grounds, 1 agree with tbe learned Chief Justice 
Ме questione referred to the Full Bench ought to 
‘be answered io the vegative. 
Coxe 2. Т өше with the learned Chief Justice 


Cuarreesne J. ‘The testator Umesh Chandra Labiri died 
ва the 24th June, 1890 ofter having made а will on the 26th 
‘af June, 1800. Amongst other matters the will provided,— 
"АП my properties shall be placed in the hands of ^ Babus so” 
and so" as trustees.” They were to give certa 
defray the expenses of certain named :clatives, to pay Rs. 10 
per annum to his gary Нагі Nath Bhattacharyya and Rs. û to 
his риге! Sréesh Chandra Chakrabarti, to defray the cost of the 
worship Of the family Тісіне. ДЕ also directed that “they 
shall spend the surplus income which may be left, in the 
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ы * (етуі к. В. 12 Hom, 247. 
* (189) 1.1. к. 21 Body 90) І» В. 20 L А 19^ 





Vio. Bench, dieugres v 
Hem Сілті Boral* and 
етене allowing 


му «ЫЬ іы аа 
аса ше 

Мітава of a ітеге 
the teytator denth мы 


IW Неті v. Hew Civadro 
E Мае nmt 
ц Көрө Det? have 













| SRLECHION OF LEADING CASES. 


mo far as they loy down the 
viu deity, whose image is to be 
хай? 






за the order. vf reference ме all, more 
есіні of the Privy Council in the great 
said сане was in respect of а gift а 
being and was based on а passage in the Dayubhaga, 
Y, pam. 21, which is to the following effect. 





for an express passae of law Îs authority. for it i and 

мес in thy world, since, in the ease of donation, 

do the thing arises from the nct of the giver, 
his relinguishment in favour of the donee who 






гайдзе шейге translation. 


| "Ме nost paras, 82 ard 22 ге on іс may that the title of the 
и Aene before the пссеріапсе and рага. 24 says that 
ү} makes the title which Ime already тегей 
enjoyment, thus differing: from thy Mitakshara 
Lite does vot accrue before acceptance Т 
dneidentally dealing with the meaning of the 


егі 
ам dows wot make азу further referente to the 
Ой she commentators of 
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eftt чий м «үй efe rif заба "е word 

“ off, of some porti being nod the 

‘is not wide enous! ww (or gift in 

B ёў оғ the worship offa cow, оќо, (to which things Е 
ера ye arma база «өжет, 


Wm or rolfhquishinent would еле 





the of the sacred hall no title to th 
‘apy one, the word КУ: or relinquishmenk. эро! 
nt bei 





ана OL ST) IS We 944 а Vela 


gift, «һе: 








жөнімді, gerê я кейн, gne у 

word in its primary sense is impossible, ае thore i» no sense 

ретина the donee іп a secular 
). . 


Medhatithi, the great commentator of Manu, in commenting 
upon the word фетиш» (god-property) in Manu, Chapter ХІ, 
Sueton 26, says wem felan wl mere meee’ чет чан 
чама Eerie, wey ate Sen теңе ми ау ER 
tat, бе, " Property that iw relinquished in favour of Gods 
for sacrifices іп their, honour: is called god-property, by reason 
‘of the impossibility of the application to Gods of the (ordinary) 
relation of owner and thing owned. For the Gods do not use 
the property according to their pleasure, nor do we sev them 
exerting for the protection of the same," 


Again яң sey жі urn яны qi era, 416 ofr me: mê 
чё өте: aries oft блат «амба, trt m Саабит 
Жеті proe : чит: worm дане хетта ѓе! ңе wq ment 
dee firmaret nr 1w qr 1 om wî Kwe wg чегін 
яа enfer «їй ч забя чечеби fae йй! “It annot 
be argued that in popular view (property relating to the four- 
farmed or the Nike image of God) is called “ god-property,” 
fand jt і proper to pat the popular тегі 
eccurring in the жайған, It would be so if the “gol 
property‘ sequîred notoriety (in that sense) as а single andiv 
‘word ; but by reason of the notorious meaning of the 
ment parts of the word, namely, God and property, 
of the whole, that is, God's property i 
able. Nor is there an; 
for the purpose of supporting tbe proposed 
assumption that the fonrarmel and the like hav 
Е God іп the primary sense is removed by the very 

, term image Nor can it be argued that a 
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mado of clay or gold or other substance, a» a mere glance at, 
‘the maníras and prayers show. They worship the eternal 
apirit of the deity өс i attributes of the same, in а 
ive form, whieh № wed for the convenience of con 
asa mere symbol or emblem. It is the incantation 
of the mantras peculiar to a particular deity that causes the 
manifestation or presence of the deity or, according to some, 
the gratification of tbe deity. According to either view, it 
is the relinquishment of property, in the name of the deity, 
for securing its gratification, that completes the gift, and 
auch relinquishment are valid according to Hindu Law, oven” 
if made by a dying man. It may be true that the illiterate 
Hindu thinks of the consecrated «ут! as tho deity and has 
‘not any clear idea of the particular attribute of the God.bead, 
that is worshipped im а particular form, but it cannot be. 
‘with any approach to truth that the great Rishie and their 
commentators who declared the Hindu Law had such а gro 
Шек of the divinity they worshipped. In thie view of, the 
“аме alto, the text of the Dayabhags relied on in the Тара 
‘rare! cannot invalidate the gift in favour of a deity whove 
image ix consecrated after the death of the donor, 

‘Then again, their Lordships of the" Judicial Committee, in 
‘the Tugore case’ say that the object of the donation must be in 
existence, a» an instance, 
the” case of an adopted won ix „ by а fietion of law, 
һе is suppose] to have been conceived during the life of 
‘the adoptive father. Tt ix contended that Anandamoyee К. 
жал not in existence during tbe lifetime of the testator, althouzh 
the Goddess Kalee was, i» aod always will be in existence, Sup- 
pose а Hindu gives permission to his wife to adopt а son after 
is death and to name him by a particular name: Ram? 
*Syam' or ‘Gopal.’ It cannot be contended” with any sem- 
blanco of reason that а son adoptAl by the widow and named as 
direoted by the adoptive father would not be validly adopted. 
‘because а son of that particular name could not be supposed to 
havê been conceived by relation tack to the li 
father. It is not necessary to apply the same а 
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Dp “ ойго] festivals, called ^ Dolejates, 
eie, have bee from very old times given effect 
toby our Courts. [re will be found in the ісім 
— 
< Катбоноо Mullick v, Ramgopaut Mwlliek ^, Ashutosh Dutt v. 
as Churn Chatterjee, * Hewangiui: Пан ч. Nobin Chand 
Ghose, Gakook Nath Guba у. Тонг Lochun Roy," Bhaggobulty 
Protonno Sen v. George Prosonno Sen? Bisserwar Prasanau Sen 
v. Bhagubati Prasanna Sen, Prafulla Chander Mallick v. 
Fogendra Nath Бестин," Јайгат Narronji v. Knverbait and 
fauohar Ganesh Tymbekar v. Lathmirvm Govinlum*, 
2j Ша gift in favour of s deity, bh Edi ka еп 
and destroyed periodically, is valid, 1 do not ме any reason 
why a gift in favour of а deity, whose image is to be prepared 
‘once for all, except for any reason for reconstruetion coming 
to pass, should be invalid. 3 
In the present case again, the testator does not expressly 
ake $ gift to Kaleo or Anandamoyee Kaleo. Не only vests his 
properties in certain tgistees who are to employ the кргріць 
income of his properties in a certain way, by spending the seme 
іш the establishment, мейе and pooja of the Goddess Kaleb 
‘andor the name and style of ear Anandamoyes Kalee. 140 
‘not we bow tho rules of gift to a deity, even if they were not 
т Lhave stated above, can invalidate the bequest in thi ense. 
For the reasons state) above, І would «мі the 
questions referred in the negative. 
Pss Сёшам. The order of the Court mon % that 
“the case be returned to the Division Bench to decide the mat- 
“ter in accordance with the opinion we have expresed. 


ў Case remanded 
А property fe property бей von CJT oF Gad Where 
m there was nothing le show that (егу “бан sach а dedication. 
О жуйе nee of the word " Debitier "sid the genet io aio 
Alf pan! штен, ofthe grenade rien Have cine 
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LAKPATI РИЗАМЫ. 
in 30 6.1.7:219; P 
аў 


y Nos. 3 and 4. ‹ 
of title to land and for, recovery Lh 


plaintiff, a meher of weregenernte class, was alleged to 
TS d his unele А. The defendants were two 


b 3 ааһан of A. They challenged the /actim as wall ax 
^ of the alleged adoption, ‘The Courts below held 
‘adoption іп” (мі took place, that oft, Homam 
ыр, Ь which was not performed, was not песе агу in Ше 
Шт wloption of nephew, nod deerend the suit, 
The judgment of the Court was delivered by 
Mookmuke J.—'"his je an appeal by 182 third and 
fourth defedidante inh өшін for declaration of бё то вый und 
for resovery of porwesion thereof. Tho property in dispute. 
меуі хо Pirahas, one of four brothers, who we: 
. family governed by the Mitak 
mone of the sons ofa brother of Pitabus, 
he was m adoption by his uncle. іп! 
defendants, vow appellants, аге two of the зілі Мете of. Pitztos, 
who would be entitled to su-ceed to the estate of their father 
. / in the absence of ап adopted «ор. They consÉquently challenge 
the achum as blo the valdity of tho alleged adoption. The 
Courts below have бопечегейМу found in fovour of the plaintiff 
вай decreed the ait ‘They have held on the evidence that the 
міорбов did ip fact take place, that since then the р has 
‘Deen treated аб the son of Pitabas, that fis thread and m 
ceremony bas lien performed as such, and that be has perfor 
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SU. жаз not ementi 
lese held alist andl the elim ог 
Mio alloptive father wastained. The 

Мі Comet and heave iterated tim 


жеме а) to tho, validity: 





Securata statement of the rule on the jet, 
ih Tt iz to? broadly formulate’, ami ‘hat o 

‚№ mecemary when the «on of а brother i» Oks in 
w. ‘To mupport "of this contention, төгө has lov 
бо tha ensem of Алати v. Matha Hao! Се 4-4. * 
AXE Қыз v. айб" Тк ow opinion, th 
BE ба plaintiff mast prevail that tbe valulity af 2 
Aut been affected йу the апарата of ik 
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who аге shpindas and exzotráe, and that conwquently 
it ix ooly when an ailoption іж made of а samvodake or #akulya 
тәнен, the rule for performance ofthe Dattahoma cerem 
‘The text which was quoted өн early ns 1821 by the 
nlite consulted in connection with the Gree of Пена! Roo 
ж. бөлімді hae also been accepted a genuine in the елен of. 
Ўумиђа? у. Govind,® and Atwaram v, Motto Rao? nudity 
жоону was treated ae unquestionable by У. N. Мао 
(Yajuavalkyg, раце 483). ‘The rule enunciated іп the text 
‘ot Yama was ako recognised by a Full Bench of tho. Madras 
5 Court ih Govindayyar v. Вогакамі, on theauthority of an 
expressed by Ellis that Гама, though: proper in all. 
‘wae not indispensable if the person adopting and the 
ited wer of the same дота, Jt hae bean argued, 
that the E of Yampa ie sot bel оп any intelligible 
which ea Иу ж departure from the general rule 
іе Dattahoma is an essential eeremuny for the validity of 
ап adoption amongst members of the three regenerate «Іне, 
Weare not prepared to кесері this contention a» well founded 
has been considerable divergence of opinion amongst 
titers, &neient and modern, which is reflected alo 
| decisions проп the question, whether the Dattahoana iv 
у ‘for the validity of an adoption, and even if it be 
й ‘that there ік а strong body of opinion În favour of the 
не Wat № fe obligatory in tbe case of adoption amongst 
же would mot be disposed 19 ignore or oven to 
the effect of an exception for which direct wutherity 
3 found in a test of unquestionable шетіне. and 

















ge frt, it is plain білі Мата undoubted 
contemplated nothing more than шї ni, оферент сеу! he 
validity of nn adoption in the Dattaka form, aw in. defining the 
Daflaka «on he says that the gift i» 1. be made * tog: 
е Williara дове remdem it, the cfi i 
“That (boy) «й by 
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Dattaks Darpana tjt the expression “brother's WT includes | 


не statements, wothinye lile жесі» 
жауа (11, 130; Мейіз. p. 217) 


на deemed ıı 
т Mitakeivs nv 








аш ELECTION OF LEADING сав, | 


lays down that the filial relation of the five sons previously 7” 
‘mentioned proceeds from adoption, only with observance of | 
the form of either Vasistha or Sauuaka and not otherwise. 
‘This is emphasised in Бес. У, Рага. 56 where the general 
conclusion іе stated that tho filial relation of adopted sone ік 
oecasioned only by the proper ceremonies, and that the filial 
relation even fails, should either gift, acceptance, а burnt | 
sacrament and so forth, be wanting. [Reference may abo le 
made to See. V] para. 47 where ап ingenious attempt is made 
‘to read this ipterpretation into the simple text of Mann (ІХ, 
108), amd to Sec, V., раға 55 where а quotation from Мейһа- 
thi, which cannot be traced in his commentary on Manu, ix 
similarly treated). To the кате effect is the statement in the 
Тамака Chandrika, Sec. 11, Para, 17, where it ix recited, after 
the description in Para. 10 of the mode of adoption prescribed 
by Baudhayana for followers of the Taittirl Veda, that in ease 
no form ак propounded Should be observed, the adopted жон will 
be declared entitled to aesete eufficiont for his marriage. This 
i reiterated in Soc. VI, Para. 3, where reliance is placed опа 
text of Manu which һа» not been traced: “ He who adopte a 
son Without observing the rules ordained, should make himihg ж 
participator of the rites of marriage, not a sharer of the 
wealth.” In this connection, it is worthy of note that the 
opinion has been expressed by Sastri Golap Chandra Sarkar 
[Tagore Lectures on Adoption, р. 124; Hiwlu Law, ath Editi 

page 126], thát the Dattaka Chandrika wns composed about tho 

year 1800 forthe purposes of а particular litigation, by ove 
Raghumani Vilyabhwana who passed it off as the work of 
Kuvera. Serious notice need not accordingly be thken of a text 
which has not been found in the Iustitutes of Manu. ‘There 
Femains, however, the opinion of the author of the Рабава 
nea; which ік no doubt entitled to weight, Азды! is 
opinion, we have the contrary view maintained by eomméutatord 

ef терше. Sankarabhatta, in his work styled the Dharma 
Піума Nirnaya, in the chapter styled the “ Solution of doubts 

in regard to adoption,” which has been translated by Mavi 
[page 55, lines 39-42) says that by the operation of the rule 
Yatha Saktinyaya (the rule which enjoing the observance of x 
‘precept as far ал possible), the Joma (sagrifice) or the like, which 
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n to that of Jimatavalana, ftaghnnandans and ева, 
wee of opinion to which we have referred, һам fed tow 
want of unanimity amongst lexdiug text writers of | 

Лакі century. "Thus, Shania Churn Sirkar strenuoasly maintained, 
the end, the view that the Dattahomn ік essential, nut only 
the case of the three regeoerate classes, but alo in the ease 
'Suidras, nad wrote а learned criticism on the contrary pinion 
by a Full Boneh of this Court (Behari Lal, v, 
iM], subsequently approved by their Lordships of tlie. 
йесіні Whittee, Легат: у. Behari Lal? ; V yavnathn 
"Darpana, Srl ЕА., Pare І, p. 355; Part 11, р. 514; Vyavastha: 
‘Chandrika, Part 11, p. 123) Dr. Jogeudranath Blnttachnry ys 








produced anil whose ahtharity on questions of Ирида Law ranks 


equiesced in the view that the Dattahoma is not neogesitry in ће. 


‘ease of Бага», but maintaioed that it i» essential in the сане of 
the tree regenerate classes ( Hindu Law, Ard Ed 1, 450. 
On the other hand, Setri Golap Chandra 5 follows the 
view of Jaganpath that the absense of the Datinhomm does ot 
In апу-еме affect the validity of an adoption ('Tagor Lectures 
‘on Adoption, p. 377). і 
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‘the subject, we mest with a similar absence of uniformity, But 
| one point ís now pally settled, ris, по religious ceremony is 
essential ір the case of adoption by Sndras — This had been 

fofinulated by the Supreme Court of Cal as ently w= 1500 

when Sir John Anstruther, С. J., with th тепсе of Roye 

‘and Rosell JJ., held, in the case of бурае Моры» Dé 

Rajeristua 1647 that the adoption was validity made if zift ood 

acceptance of the chiki by «n overt act wae to have шір 

‘Place. ‘The elaborate judgment of the Chief Justice 

mentioned by Sir Thomas Strange is his Elements of Hinds 

Law, 1825, Vol. І, page St, but ha» never been зеет Tlie 

Was, after this, a uniform succession of Jeqisions to that effect 

Toymony v. Во 8.өшігу,! Dagamayer v А БУЙ 

v. Hhwbamatayer,® Perkush Chandra ү. |е s D 
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ON OF LKABING Casus, 


view in Madras, dedicated in Gobinduyar v. Dorasmit 
‘Ranganaya Катта v. Alwar," is sought to be supported 
reliance on the dictum of the Judicial Committee in Mi 
Sarina у. Srimati Krishna ® to the effect that. amongst 
twice born classes, there ean be no valid adoption by deed, 
certain ceremonies, the Dattahoma in particular, are. 
in their requisite." А similat view is embodied in the 
Savana Swami translated Бу Ellis (Strange's 
j, Vol. П, р. 192) and bad alto been рай for- 
its who were consulted in the cases of 41 
іг Chand * and Butlubukont ч. Kishenprea, 
итем! hy Dwarkanath Міне, J. im уйим» vj 
Mokun, to which reference hus already been made, points in 
the same direction, anil Thatvor Ovmrno v. Thikoornee? lends 
10 the same conclusion, though it recognizes that the ceremony 
may be performed at any place, There ure also expressions 
in Пасі ¥. Lashmitai * which” may possibly be called in aid 
hy those who seek to support the more stringent rule. In this 
diversity of judicial opinion, it must be conceded that the 
principle that Dattahoma ceremony is essentia! for the validity: 
of an adoption among Brabmans, still counts а strong body, 
mpporters, and that the rationalistie viow has not yet. finally 
over formalism. Yet among all this divergence of 
the doctrine elearly emenges that the Dattahoma ік not 
necessary when the adoptive father and tbe adopted ehild belong 
to the same Gotm. Govindayynr у. Doramwi,! Rangrnaya 
Кошма v. Alwar, Thangahawei ү. Кати," aei v. 
Mangamma,!*. Valubui v. 1 Atmaram у. Мей ost 
Wiltyahund v. Kishen Dayal.” It has indeed, been argued 
Wat this distinction ix not based on logical grounds, and that 
the view Gannot be maintained that Dattaboma becomes un- 
pecessary where the adoptive father ani the adopted chill 
belong to the same Сога because a change of” Gora is not 
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